IN THE UNITED SEATES DISTRICT COURT
R G A

FOR THE NORTHERN BISTRICT OF OKLAHOMA i)
' Al 13100
LOCAL AMERICA BANK OF TULSA,
a federal savings bank, Jack ©
FRUL TT g

Plaintiff,
Vs, Case No. 88-C-1331-E

GEORGE A. SHIPMAN, et al.,

e et Nt it el Sl St St gt

Defendants.

CANCELLING AND EN
AND DIRECTING DISTRIBUY

NOW on this Zggbbday of-ﬁl

the receiver herein for discharge and cancellation and

1989, upon the application of

exoneration of his surety boﬁﬁ, and the motion of the Plaintiff
for an Order directing tﬁh receiver to distribute net
receivership funds to the Plaintiff, the Court, for good cause
shown, FINDS that the rea@iver should be discharged, the
receiver's bond should be dﬁncalled and exonerated, and the
receiver should be directedﬁﬂto distribute all funds in his
possession to the Plaintiff ﬁhtein, for application against the
Plaintiff's claims against the bankruptcy estates of George A.
Shipman and Clara J. Sﬂ@%ﬂ;n, and Diversified Resocurces
Corporation.  _

IT IS THEREFORE ORDERED; ADJUDGED AND DECREED that the
receiver should be and is Hekeby discharged from his fiduciary

’t'the receiver's bond filed herein

duties in this proceeding, &N"

be cancelled and exonerated hffective as of the date of this

4374040026-29
(05/24/89)



Order, and that all funds heldﬁﬁy the receiver be distributed to
Plaintiff in reduction of its claims against the bankruptcy
estates of George A. Shipmﬁh and Clara J. Shipman, and

Diversified Resources Corporatitn.

s
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APPROVED FOR ENTRY:

JONES, GIVENS, GOTCHER, BOGAN & HILBORNE
a professional corporation -

3800 First National Tower
Tulsa, Oklahoma 74103
(918) 581-8200

ATTORNEYS FOR PLAINTIFF, LOCAL “AMERICA
BANK OF TULSA

BEAOMONT, OBA #
South Main, Suite 215
lsa, Oklahoma 74119
(918) 599-7905

ATTORNEY FOR MARY THETFORD, TRUSTEE
OF THE BANKRUPTCY ESTATE OF DIVERSIFIED
RESOURCES CORPORATION -

ok

BEAUMONT, Trustee of the
nkruptcy estate of George A, ‘Shipman
and Clara J. Shipman, pro se




L Etais ¥
2727 East 21st E
Suite 200, Midway Building
Tulsa, Oklahoma 74114 g
(918) 747-89%00

Street

ATTORNEYS FOR FEDERAL SAVINGS Ain
AN INSURANCE CORPORATION, AS RECEIVER
FOR TWIN CITY SAVINGS, FSA

John B. Heatly, OBA #4037 -

Fellers, Snigder, Blankenship, Bailey & Thompson
2400 First National Center ’

Oklahoma City, Oklahoma 73102

(405) 232-0621

and

BUFFMAN, ARRINGTON, KIHLE,
1000 Oneok Plaza

Tulsa, Oklahoma 74103
(918) 585-8141

ATTORNEYS FOR FSLIC AS RECEIVER FOR
FIRST OKLAHOMA SAVINGS BANK



ELLER AND DETRICH
a professional corporation

By:
R. Louis Reynolds, OBA #__ -
2727 East 21st Street o
Suite 200, Midway Building .
Tulsa, Oklahoma 74114 3
(918) 747-8900

ATTORNEYS FOR FEDERAL SAVINGS
LOAN INSURANCE CORPORATION, AS "RECEIVER
FOR TWIN CITY SAVINGS, FSA '

ailey & Thompson

ers, g
2400 First National Ce
Oklahoma City, Oklahoma 73102
(405) 232-0621

and

HUFFMAN, ARRINGTON, KIHLE,
1000 Oneok Plaza

Tulsa, Oklahoma 74103
(918) 585-8141

ATTORNEYS FOR FSLIC AS RECEIVEN FOR
FIRST OKLAEOMA SAVINGS BANK



STRICT COURT FOR THE
T OF OKLAHOMA E &

IN THE UNITED STATES
NORTHERN DIS

LADONNA SHAUGHNESSY,

JQCk C
- Sil
Plaintiff, us. DISTR;C‘?” Cleri.

vs. No. 89-C-344-C

HILLCREST MEDICAL CENTER, INC., }
and KIM ELLIOTT Y o .
’ snmip eI

.
1

Defendants. TN

D B N Te s
TEELOTO D D

o

Now before the Court for-~ ‘consideration is the motion of

defendant Hillcrest Medical C# ter, Inc. (Hillcrest) to dismiss
plaintiff's fourth cause o tion, and the application of
plaintiffs for certification.
Plaintiff asserts four cla¥ms: (1) an action under Title VII
of the Civil Rights Act of 64 for sexual harassment; (2)
intentional infliction of emo ' a1 distress; (3) retaliation for
asserting her rights under T ' VII; (4) wrongful discharge in
violation of public policy.
Hillcrest moves to dismi e fourth cause of action on the
ground that such a clain is p ed by existing remedies. It is
clear that plaintiff asserts the public policy violated is
that reflected in the statu pon which she bases her other
causes of action. Hillcre ontends that the public policy

exception to the employment-a 11 rule recognized in Burk v. K-

Mart Corp., 770 P.2d 24 (Okla. 1989), applies narrowly to provide

\_./"LJ ~.,'-'
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a plaintiff with a remedy where fone exists. Plaintiff initially

responded to the motion to dism on the merits. After defendants
submitted a copy of this Cou . Order in another case, finding
that an existing remedy preemg ﬁ a Burk action, plaintiff filed
an application to certify the estion to the Supreme Court of
Oklahoma.

The Court has reviewed the issue and believes that the proper
ruling is that a Burk action is precluded under these facts. 3See

Allen v. Safeway Stores, Inc.,

9 P.2d 277, 284 (Wyo. 1985). See

also Wehr v. Burroughs Corp,, ‘438 F.Supp. 1052, 1055 (E.D.Pa.

1977). As for certification, aiﬁhfa decision is discretionary with

1988). The Court has conclude 'éhat the issue need not and will
not be certified.
Tt is the Order of the C@urt that the motion of defendant
Hillcrest Medical Center, Inc. dismiss plaintiff's fourth cause
of action is hereby GRANTED.
It is the further Order the Court that the application of

the plaintiff for certificati is hereby DENIED.

IT IS SO ORDERED this day of August, 1989.



)FES DISTRICT COURT F I - E D
‘STRICT OF OKLAHOMA

IN THE UNITED §
FOR THE NORTHERN

/“**J 1 lg 9 dj*
IN RE: Jack C. Clor)
”t-‘ )!A"“‘.n '...‘.JLJI\#

No. 84-01461-W
(Chapter 11)

REPUBLIC TRUST & SAVINGS CO.,
Debtor.
ROBERT R. SAMS,
Appellant,
vS. No. 88-C—409—E\//
R. DOBIE LANGENKAMP,
Successor Trustee for
Republic Trust & Savings
Company,

Appellee.

Robert R. Sams, Appellan ‘gams) brings this appeal, arguing
that the Bankruptcy Court ertgd in denying his motion to 1lift
automatic stay.

on September 2, 1986, Delifor, through its Successor Trustee
(the Estate), filed a petiti fn the District Court of Tulsa
County, State of Oklahoma ag §t Robert Sams for collection of
three notes.' Sams filed his :ﬁwer and Counterclaim, wherein he
pled various affirmative def! fhp and a counterclaim, including
setoff. The state district GE w}raised the question whether Sams

could plead a setoff without!faving first obtained leave of the

'First Oklahoma Savings ; F.A., Attorney-in-Fact for R.
Dobie Langenkamp, Successo ftmtee for Republic Trust & Savings
Company, Plaintiff, v. Roberd : Defendant, Case No. CJ-86-
5598. :




Bankruptcy Court and before - ng the issue resolved in that

forum. The Court directed iAms to seek permission of the

Bankruptcy Court before proce q with his setoff. Thereafter,
Sams filed his Motion for © "~ Modifying Stay. Following a
hearing on Sams' motion and th 'ﬁtate's objection, the Bankruptcy
Court denied Sams' motion. ‘Bame then moved the Court to

reconsider, and the Court deniﬁ “peconsideration. Sams filed his

Notice of Intent to Appeal and & matter is now before the Court

after an advisory hearing befo] ia Magistrate.

The sole issue for cons :ﬁtion is whether the Bankruptcy

Court properly denied Sams' Motion for Order Modifying Stay,

thereby denying him the right: to assert his setoff against the

Debtor in the state court actic

The automatic stay provisififnsg of the Bankruptcy Code are found

at 11 U.S.C. §362 and provide, ‘in pertinent part:

(a) Except as provided [elsewhere in the
Code], a pet ﬁﬂn filed under §§301
[voluntary petififon], 302 or 303 of this

Title ... oper

8 as a stay, applicable

employmen f process of a
judicial, . administrative or
other acBjon or proceeding
debtor that was or

the comm

under thi
a claim

(7) the setof

2




the case under
this Titli inst any claim

unless a modification, or a "I g", of the stay can be obtained

from the Bankruptcy Court.

The decision whether to y or "1lift" the automatic stay

is committed to the discretion e Bankruptcy Court and will not

be disturbed on appeal unless Court abused its discretion in

reaching the decision. Eakin, 814 F.2d 1501 (l0th

cir. 1987).
In this case the Bankrup ourt declined to lift the stay

to permit Sams to assert a’ against the Estate's claims

against him, stating,

size the costs of
. from the acts and
, are nation-wide and
gsets to be eaten up,
ation in the discharge
collecting assets and

[Iln a case of
litigation, especy
activities of the d
would cause all of
consumed by defense-
of the Trustee's du
reducing the same t

(Transcript of Hearing of Ap 1988, p. 6)(Tr.). The Court

implied that given these b modification of the stay would

contravene the fundamentai ge of the Bankruptcy Code to

equitably rearrange the affa s the debtor. (Tr. 6).

Also before the Bankru Court were the following facts

concerning the state court tion. The Estate was pursuing

three causes of action in S state court to collect on three

promissory notes allegedly ult. out of the three causes of




............

action asserted by the E#& sams!' affirmative defense,

counterclaim, and setoff relati y to the third cause of action,

and were all based on the same: ed facts. Sams did not contest

the first two. Collateral ure the first note, a yacht,

already had been sold and its P .ds were being held, under court

order, subject to being disbur o the Estate. Sams objected to

the disbursement until the a¢ ation of his counterclaim and

setoff on the third note. Th were thus proceeds available to

the Estate that were largely _uted.

The purpose of the stay’ ”sion is to protect the debtor,

as well as its creditors, by @ ng an orderly resolution of all

claims. Pursifull, 814 F.2d. 504. The determination whether

to modify the stay depends ' ‘the facts and equities of each

case. E.g., In re Bacigalu , 60 B.R. 442, 445 (9th cCir.

Banktcy.App. Panel 1986); ack Corp., 599 F.2d 1160 (2d

cir. 1979). In light of the e of the stay, the nature of the

Republic Trust bankruptcy, am 8 facts regarding the state court

action, this Court must concly at the Bankruptcy Court did not

abuse its discretion in denyi afis' motion to lift the automatic

stay.

IT IS THEREFORE ORDERED % the order of the Bankruptcy Court

denying the motion of Rober ms is AFFIRMED.

. —~7¢¢
ORDERED this [ﬁ 7z da gust, 1989.

BB~ STATES DISTRICT JUDGE



& DISTRICT COURT

WYRICT OF OKLAHOMA F I L E D
AL 15 1989 oA

IN THE UNITED
FOR THE NORTHERN

STEVEN LEROY DELONEY,

JGCk C. STT-/:’;F, Clerk

Plaintiff
' 1L, DTt COURI

vs. No. 88-C-581-E V/

THE DISTRICT COURT OF
TULSA COUNTY, STATE OF
OKLAHOMA,

Defendant.

The Court has for conside :ion the Report and Recommendation

of the Magistrate filed June 28 1989. After careful consideration

of the record and the issues, luding the briefs and memoranda

filed herein by the parties, @ Court has concluded that the
Report and Recommendation of - . Magistrate should be and hereby
are adopted by the Court.

IT IS THEREFORE ORDERED tHlit Petitioner's petition for a writ
of habeas corpus pursuant U.S.C. §2254 1is denied and

Respondents' Motion to Dismis#i i granted.

il :
ORDERED this _/J™% day July, 1989.

TED STATES DISTRICT JUDGE



| FILED
ES DISTRICT COQURT

STRICT OF OKLAHOMA Al 151969

IN THE UNITED ¢
FOR THE NORTHERN

Jack C. v

c P
11 e DFJRJV{KIJU\{

MOTOR CARRIER AUDIT AND
COLLECTION CO.,

Plaintiff,
vs. Case No. B7-C-52-E

ZIDELL EXPLORATIONS,

Tt S N Nt Vs Nt s Sl® ot Vot

pefendant.

NOwW, on the 29th day . June, 1989, there came on for

consideration by the Court .ia Motion of Defendant, Zidell
Explorations, to adopt the . gion of the Interstate Commerce
commission pursuant to the visions of 28 U.S.C. §1336(b),
which decision of the Interstate Commerce commission was rendered
in February, 1989, the Plai } f appearing by and through its
counsel, Joe Fears, and the endant, appearing by and through
jts counsel, James P. McCar The Court, after reviewing the
Briefs submitted by the jes, including all evidentiary
materials submitted to th 'nterstate Commerce Commission,

appended thereto, as well as gument of counsel, found that the

Motion of Zidell Explorati Adopt and Enforce the Decision

of the Interstate Commer’ Commission should be dranted,
pursuant to its Order £i: July 27, 1989, which Order is

expressly incorporated herel ‘reference.



IT IS THEREFORE ORDERE “ADJUDGED, AND DECREED that the

dJecision of the Interstate  Commerce Commission, filed on
February 16, 1989, be and hereby adopted by this Court,
pursuant to the provision o :ﬁ'U.S.C. §1336(b) and is to be
Wenforced as hereinafter set fogth.

IT IS FURTHER ORDERED YJUDGED, AND DECREED that the
Defendant, having fully paid ". treight rate negotiated with the
Plaintiff's predecessor-in-i st, not be required to pay any
additional sums for freight charges.

IT IS FURTHER ORDERED, DGED, AND DECREED that Plaintiff
have and recover nothing by V¥ =.?I-'l;!e of its Complaint filed in this
case and that judgment be, tI
Defendant, Zidell Exploratio
by said Defendant.

IT IS FURTHER ORDEREL - ADJUDGED, AND DECREED that the
Defendant be entitled to ré@over its costs and, upon Pproper
application to the Court fof:bwing the filing of this Journal

Entry of Judgment, said Def mt may file an application with

the Court for the award of | attorney's fees, in the event the



Court determines that the Defendant is entitled to such fees.
Entered this /5 day of [ Hen / , 1989.

JAMES O. ELIEON

ﬁhmes 0. Ellison
ﬂhﬂge of the District Court

APPROVED AS TO FORM:

MARSH, SHACKLETT & FEARS

CZ@%/J&W;/

. Fedrs
te 606, 100 W, 5th St.
ulsa, OK 74103

(918) 587-0141

Attorneys for Motor Carrier
Audit and Collection Company

DOERNER, STUART, SAUNDERS,
DANIEL & ANDERSON

ames P. McCannm

1000 Atlas Life Building
Tdlsa, Oklahoma 74103
(948) 582-1211

Attorneys for Zidell Exploratiﬁns



ES DISTRICT COURT , .
gTRICT OF OKLAHOME K C-
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FOR THE NORTHERN
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SAS8S8Y, INC., civil Action No.

an Illinois corporation
88-C-1431~E
Plaintiff,

V.

BABY CARE, INC.,
an Oklahoma corporation,

settlement Judge
Magistrate John Leo Wagner

)
)
)
)
) Judge James O. Ellison
)
)
)
)
)

Defendant.

*CREE BY CONSENT

Plaintiff, SASSY, I} (hereinafter sometimes referred

to as "Plaintiff") having fild ts COMPLAINT alleging various
acts of trademark infringemer d unfair competition relative to

the accused designation "INFA p," as appears more fully by the

three counts of said Complaim d the prayer for relief con-

tained therein; against Defen t, BABY CARE, INC. (hereinafter

sometimes referred to as "Defefdant"); and Plaintiff and Defen-
dant having agreed on an amiqﬁ';e basis for resolution of the
above controversy, without trigl and without adjudication of the

issues of fact and conclusi * Jaw manifested by said con-

troversy; through stipulated:® ry of the present STIPULATED

FINAL DECREE BY CONSENT.

IT IS ORDERED, ADJL D AND DECREED THAT:

1. Plaintiff and I ndant in the above-captioned

litigation acknowledge, by &

Y|



DECREE BY CONSENT, this Court'ﬁ;jurisdiction over the subject
matter of and the parties to thﬁ.present litigation, as well as
acknowledge this Court’s contiﬁ@ing jurisdiction over the
enforcement of this STIPULATED~%INAL DECREE BY CONSENT.

2. Defendant shall ﬁ%e its reasonable best efforts in

attempting to completely discaﬁ%inue all further use of the

1 variations thereof on or by

accused mark "INFA-GRIP," and:a
December 30, 1989; and shall be and, as of March 30, 1990, is
permanently enjoined from usin&fupon or in connection with the
sale, advertising, marketing,'ﬁromotion and/or distribution of
any of its products, and parti&ularly its baby food containment
and feeding apparatus productsﬁ?nd/or associated services, any-
where in the world, the term, &haignation and/or notation "INFA"
or any notation, words, symboiﬁ%dr combinations thereof embodying
the term "INFA," including tha accused "INFA-GRIP" designation,
as well as any other marks whiﬁh are potentially confusingly

similar in appearance and/or @ound to any said "INFA" designa-

tions of Plaintiff, Defendant jeing permitted to phase out use of
said accused designation and/or similar terms by no later than
said March 30, 1990 date. Iﬁfﬂ@sociation with the obligations
and injunction of this paragnﬂ#b, plaintiff acknowledges that the
designation "INFANT-GRIP" neibher infringes nor is confusingly

similar to any of Plaintiff’s . TNFA" trademarks and/or service

marks, to the extent that the #iesignation W"INFANT-GRIP" is adopt-

able and usable by Defendant ~association with such products

without violation of said injunction and without further contest




or accusation by Plaintiff.
3. Defendant, on orfﬁy March 30, 1990, (i) shall
alter, excise or obliterate all reference to any "INFA"Y marks

(including the "INFA-GRIP" desiﬁnation) from its price lists and

materials, containers, labels, Boxes, manuals, catalogs, bro-

chures, business cards, statiéﬂmfy, and all other materials and
things utilized with or relatiﬁ% directly and/or indirectly to
the sale, advertising, marketiﬁﬁ, promotion, and/or distribution
of Defendant’s products, withiﬁ?its possession, custody and/or
control, which bear either th@ﬁhccused mark "INFA-GRIP" or other-
wise bear any portions of anyfﬁf plaintiff’s "INFA" trademarks
and/or service marks, or any ﬁ&tation, words, symbols or combina-
tions thereof potentially éonfﬁsingly similar in appearance
and/or sound to any said “INFh%.designations of Plaintiff, with

certification of the things, ﬁ%iumes and acts taken to affectuate

such alteration, excision, ob ration and/or destructicn.

4. Defendant shall relinguish and expressly abandon
any and all Federal and/or sﬂﬁ#a trademark or service mark regi-

strations and/or application"vhmlating in any way to the accused

mark "INFA-GRIP" or any notaﬁimh, words or symbols oOr combina-
tions thereof which are potawﬁﬂally confusingly similar in

appearance and/or sound to a”%fnf said "INFA" designations of

plaintiff, and Defendant shai refrain from applying for Federal

and/or state registrations of any mark bearing, in whole or in



part, any of Plaintiff’s “INFA“’designations, or any notation,
words or symbols potentially éﬂ@fusingly similar in appearance
and/or sound thereto, in assod@@tion with Defendant’s products
and/or services. With partiéﬂﬁ?r regard to the abandonment of
U.S. Trademark Reg. No. 1,492(iﬁ1, which Defendant acknowledges
is deemed required under the ﬁ@fms of this paragraph, among other

things, Defendant shall prepa ' an express abandonment of same in

accordance with the provisions:.of Title 37 of the Code of Federal
Requlations, for the express pﬁipose of purging said registration
from the Principal Register ofiihe United States Patent and
Trademark Office and provide &ﬁ acceptable original and two
copies of same, executed by a'&uly empowered officer of Defen-
dant, to Plaintiff’s counsel, ‘in éscrow, for Plaintiff’s trans-
mittal of same to the United Eﬁates Patent and Trademark Office
upon entry of dismissal of thﬁipresent action.

5. Upon entry of tt%gl,s STTPULATED FINAL DECREE BY

CONSENT and dismissal of the ﬁfasént action as prescribed herein-

below, Plaintiff shall remit ‘##to Defendant the sum of $3,000
(THREE THOUSAND DOLLARS) , as'ﬁ”eontribution towards Defendant’s
tooling change costs towards*ﬁhf&ndant’s further compliance with

‘8aid $3,000 amount shall be

paragraphs 2 and 3 hereinaboﬁﬁh

remitted to Defendant’s counagl for maintenance by him, in

escrow, until such time as en ry of this Order and dismissal

occurs, after which time Defﬁﬁyant may endorse and cash said

tooling change contribution.: :



6. Plaintiff agreasﬁto refrain from using the term
"GRIP" in whole or in part as:ﬁhy of its trademarks and/or ser-
vice marks, but reserves its tﬁﬁht to use said term in a descrip-
tive and/or explanatory contexﬁ;

7. 1In acknowledgingﬁ#hat the proposed mark "INFANT-
GRIP," as described hereinabowﬂ, neither infringes nor is likely

ny of Plaintiff’s "INFA" designa-

tions, Plaintiff agrees to supply to Defendant, if requested, an
express acknowledgement of suaﬁ“nan—infringement and non-
confusion solely for the purpﬁﬁé of assisting Defendant in
obtaining federal registrationﬁof the mark "INFANT-GRIP" before
the United States Patent and T#ademark Ooffice; at Defendant’s
expense.

8. Except to the axﬁént that this STIPULATED FINAL
DECREE BY CONSENT establishes ﬁarticular rights and obligations,
each of the parties does heraﬁy fully, finally and forever

release, remise, discharge andﬁacquit the other, together with

its heirs, successors, assigmn representatives, shareholders,
directors, officers, employeeég agents and attorneys, of and from
any and all claims, demand5, ﬂﬁm$ of money, acquisitions, rights,
causes of action, obligationﬁﬁﬁnd liabilities of every kind or
nature which it presently nowﬁﬁas, ever had, claimed to have had,

or hereinafter may have or cl im to have against said other

e unlimited past up to and

party, arising at any time in
including the date of entry of this STIPULATED FINAL DECREE BY

CONSENT, which arise out of or relate to or are connected with



the claims, allegations or defehses set forth in the above-

captioned litigation.

9. The rights, benefits and obligations hereunder
this STIPULATED FINAL DECREE BY CONSENT shall inure respectively
to the parties hereto as well  to their respective representa-
tives, successors and assigns, nd shall be binding upon each of
said parties hereto as well as ! heir respective representatives,
successors and assigns.

10. Each of the parties agrees to maintain the terms

of this STIPULATED FINAL DECRE BY CONSENT in strict confidence,

agreeing to refrain from publ zing any of the terms thereof--

with the understanding and desiife that this consent decree will

pe entered and maintained by the Court under seal. Upon ingquiry
from any entity as to the sta . of the above mentioned con-
troversy, the parties may onl

been amicably settled or reso

sent prohibition against disclésure of the terms of this Consent

Decree shall not apply to the #isclosure of such terms in confi-

dence, to an accounting, finanei 1 or lending entity of such

respective party--which recip - shall be informed, prior to

disclosure, that any such ter disclosed are to be maintained by

said entity in confidence.

IT IS FURTHER ORDEF
That all other matt .relating to the above-captioned

controversy are to be and are hereby dismissed with prejudice,




with each party bearing its own costs and attorney’s fees, in

view of this STIPULATED FINAL nzcnnn BY CONSENT.

Approved on Behalf of Plaintiff

LAW OFFICES OF DICK AND HARRIS

By: //

Che -
Entered this [:Y day of ([é[ék;j{' , 1989.

Richard D. Harris ™~
7-/7-97

Law Offices of Dick and Harris
200 West Madison Street
Illinois 60606

Dated:

Chicago,

(312)

Gable

726-4000

& Gotwals

15 West Sixth Street

Tulsa,

(918)

Plaintiff, SASSY,

582-9201

o A4

Oklahoma 74119-1217

INC.

Fr1 z|S. Hirsch, NV

Pre ident

Dated:

6-30- 11

W JAMES O. ELLISON

United States District Judge

Approved on Behalf of Defendant

LAW OFFICES OF MARK G. KACHIGIAN

e el S s

Wachigian
Dated: / lX‘

Law Offices 04 Mark G. Kachigian
522 South Boston

Tulsa, Oklahoma 74103

(918) 584-4600

pefendant, BABY CARE, INC.

ol Ol —

Ml&hael Barber
President

Dated: 7/// //7
/ /




[N THE UNITED STATESISTRICT COURT FOR THE " i ° " 5
NORTHERN DIS : OF'OKLALHyuM

JAMES BRAZEAIL,

Plaintiff,
vS. No. 87-C-533-C
J. H. MARTIN, individually,
and as a police officer,
Tulsa, Oklahoma; CITY OF TULS

Defendants.

Now before the Court for ‘consideration is the application
of defendant City of Tulsa fo tbrney fees.

Oon October 5, 1988, def: ints filed an offer of Jjudgment
pursuant to Rule 68 F.R.CV.P 'ffering to allow judgment to be
taken against the City in the unt of $100,000 as settlement as
to both defendants. The p &
Subsequently, plaintiff and d 'ﬂant Martin settled as to claims
against Martin for $100,000. .
summary judgment in favor of 'City and against plaintiff. The
city now seeks attorney fee '& time expended after April 10,
1989.

The critical sentence o le 68, in this instance, provides
that "[i1f the judgment final ﬁtained by the offeree is not more
favorable than the offer, theé @fferee must pay the costs incurred

after the making of the offe First, it is unclear why the City



only seeks fees for April, as @ offer was made in October. In

any event, the City's positi 8 not well taken. Costs are
shifted to plaintiff only when ‘obtains a judgment which is not
more favorable than the offer The judgment in this case was
entered in favor of the City. @ 68 does not shift costs to a

plaintiff against whom judgment ¥#s been entered. Lewis v. Safeway

Stores, Inc., 671 F.Supp. 36X 63 (D.Md. 1987). Further, a

prevailing civil rights defend ‘may not be awarded attorney fees

under 42 U.S.C. §1988 unless the $¥rial court determines plaintiff's

action to be "friveolous, unr onable, or without foundation."

Christianburg Garment Co. , 434 U.S. 412, 421 (1978). The

Court finds that plaintiff's “#@iction herein does not meet the
Christianburg standard. Thus, defendant is not entitled to fees.
The Court will not interpret le 68 to circumvent established

interpretation of Section 198

Qﬁ. Crossman Vv. Marcoccio, 806
F.2d 329 (1st Ccir. 1986).
It is the Order of the Cou that the application of defendant

City of Tulsa for attorney fee . hereby DENIED.

IT IS SO ORDERED this /%

7

day of August, 1989.

ief Judge, U. S. District Court




§ DISTRICT COURT FOR THE
I OF OKLAHOMA

ROBERT RANDALL ZEIGLER,

Plaintiff,
vs. No. 83-C-248-C
RON CHAMPION,

Defendant.

s
c}l
b

=)

)

717

Now before the Court for.ﬁtsfconsideration is the objection

of plaintiff to the Report and Recommendation of the United States

Magistrate filed on May 30, 1989,

raised by plaintiff in his hﬁi s corpus petition and found that
the petition should be denied.
yeviewed the record and finds that
the Report and Recommendatio :supported by applicable law, and
should be affirmed.

It is the Order of the Ccﬁ t that the plaintiff's petition for

habeas corpus relief is hereﬁf DENIED.

IT IS SO ORDERED this __/* day of August, 1989.

-~ H. DALE COOK
" ghief Judge, U. S. District Court



v man,

IN THE UNITED STATES BISTRICT COURT FOR THE'" | "1

R .
v i !"r l.;;,a

R Y R o A B
t .ot : \’[-]\-L_lru\

o ooabnd

JAMES BRAZEAL,

Plaintiff,
vs. No. 87-C-~533-C
J. H. MARTIN, individually,
and as a police officer,
Tulsa, Oklahoma; CITY OF TULSA,

Defendants.

Now before the Court for i consideration is the motion of

plaintiff to vacate and/or to onsider summary judgment.
on April 18, 1989, the Cd entered summary judgment in favor
of defendant City of Tulsa (theé'€ity) as to plaintiff's claim under
42 U.S.C. §1983. Plaintiff al s that defendant Martin, a police
officer employed by the City, . ped plaintiff's car, arrested and

handcuffed plaintiff, and the process seriously injured

plaintiff.
In its previous Order, iCourt found that plaintiff had
failed to establish a genui ssue of material fact as to the

existence of a municipal cust nd also noted that the mere act

of handcuffing could not have Ead plaintiff's alleged injuries.
Plaintiff asks the Court to nsider both conclusions.
As to the existence of ¢ , plaintiff relies solely on the

‘who stated in deposition that the




city has customs (1) of h g police officers handcuff all

arrested persons,and (2) of: 1lowing officers discretion in
arresting traffic violators. 3_in states that such customs are
inculcated in the training of Fisa Police officers. The Court
previously concluded, and hex  ?reaffirms, that the conclusory
testimony of Martin is insuff#, ent to raise a question of fact.

Martin testified to no other in¢idents involving himself or other

Tulsa police officers. No tra: ng manuals, instructor testimony,

or testimony of other office  :was adduced to establish the
asserted customns. No eviden ‘is present in the record of a
nwidespread practice" of an ung istitutional nature.

As to the causation issu Qiaintiff urges that "{t]lhe Court
must not be misguided by an ing¢errect assumption that plaintiff's

injuries were caused by eX ssive force of Officer Martin,

independent of any custom of “ghe City of Tulsa. This is not a
police brutality case." (april 28, 1989 Brief at 3-4). This

statement is remarkable, in viéw of the language of the Amended

complaint, filed June 17, X 8 which alleges "excessive and

unjustified force" and "brutali y? on Martin's part, resulting in
dislocated shoulders and othég - injuries of plaintiff. In his
present brief, plaintiff argud that because of his age (70) and

¢ outlet syndrome, which condition

pre-existing conditions (thoras
plaintiff does not bother to tine for the Court), the mere act
of handcuffing did cause cert  :injuries. Because of plaintiff's
age and his "genetic predisﬁ@flfion for inflammatory arthritis",

he argues, ordinary handcuf £i ecomes excessive force in this




instance. Plaintiff does not sffjgest an arbitrary age limit below

which police officers are free handcuff those arrested. Nor has
he cited any authority for the proposition that a plaintiff's pre-
existing condition transforms inary force into excessive force.
There is an insufficient showi hat a custom of handcuffing all
arrested persons exists in Isa and, if it did, that it
constitutes the use of excessive force. Similarly, there has been
no showing that a custom of;  11owing officers discretion in
arresting traffic violators ex. ‘or caused plaintiff's injuries.
The Court is not persuaded th ifs Oorder of April 18, 1989, was
erroneous.

It is the Order of the Co - that the motion of plaintiff to

vacate and/or to reconsider su ary judgment is hereby DENIED.

IT IS SO ORDERED this __/* day of August, 1989.

TDALE COOK
hief Judge, U. S. District Court




IN THE UNITED STAPEB DISTRICT COURT o |
FOR THE NORTHERN. PTRICT OF OKLAHOMA e JJ
_ | : /t

RANLE BRUCE MURRAY and
MYRNA K. MURRAY,

Plaintiff
vs. No. 88-C-1624 C v/
HOME OWNERS WARRANTY
CORPORATICN and CIGNA
PROPERTY AND CASUALTY
COMPANIES,

Defendants

This matter comes on f ‘hearing pursuant to the Joint

stipulation for Order of Dismisg 'against CIGNA Insurance Company.

The Court finds the stipulatis ghould be approval and dismissal
so ordered.

IT IS THEREFORE ORDERED DIJUDGED AND DECREED by the Court
that the Complaint filed by: the plaintiffs is dismissed with
prejudice as to CIGNA Insura

against either party.




THE UNITED STATES DISTRICT COURT FOR THE

ROBERT RANDALL ZEIGLER, )
3

Plaintiff, : :-:f'—'} <

vs. “1) No. 83—C-248~C~//
23)
RON CHAMPION, £
)
Defendant. )

Now before the Court for §ﬁ5 consideration is the objection
of plaintiff to the Report andfé#commendation of the United States
Magistrate filed on May 30, 1989.

The Magistrate made a thofﬁugh analysis of all seven dgrounds
raised by plaintiff in his habhaﬁ corpus petition and found that
the petition should be denied.

The Court has independentl# reviewed the record and finds that

the Report and Recommendation“is supported by applicable law, and

should be affirmed. :
It is the Order of the Court that the plaintiff's petition for

habeas corpus relief is herebyﬁbENIED.

IT IS SO ORDERED this __/%% ¥~ jay of August, 1989.

;-

- H. DALE COOK
* Chief Judge, U. S. District Court

MG 1Y P /



CT OF OKLAHOMA

IN THE UNITED STA]
NORTHERN D.

FERNAND PAYETTE,

Plaintiff,
vsS. No. 89-C-508-C

THE TULSA CLUB and
KEVIN O'DONNELL,

Defendants.

Now before the Court fo g8 consideration is the motion of

defendants to dismiss plaintif *s first, second and third causes

of action. Defendants have f ﬁd an answer to plaintiff's fourth
cause of action.

Defendants make the ideﬁf:&al argument as to the first two
causes of action and therefor ey shall be considered together.
Both count 1 and count 2 are 1ied by plaintiff with a heading:
"Termination of Employment i olation of Public Policy." The
body of each count then pleads charge in violation of a specific
statutory provisiocn (25 0.8. 601(1) and 29 U.S.C. §215(a)(3)
respectively). No explicit r @nce té public policy appears in
the body of either count. h counts request actual damages

(including "mental anguish") & ﬂ'punitive damages.



intiff is alleging violations of
the public policy Eé the employment-at-will rule
recognized in Burk v, 2y 770 P.2d 24 (Okla. 1989). They
assert that the clains shou ' be dismissed because, as the
reference to statutes withinw counts indicates, there 1is an

existing remedy for each of th

@ causes of action, and plaintiff
must resort to that remedy.

Plaintiff's response is wg#fully inadequate and -- it almost
seems deliberately -- crypti He says that "[w]hether Burk
applies to this case or not, is not a ground for dismissing"
the first two causes of acti and that the amount of damages

recoverable is an issue to be olved at time of trial. The Court

is left in the dark as to what: es of action plaintiff perceives

himself to be asserting. He h fﬁbupled a "public policy" heading
and a prayer for punitive d @8 with specific references to
statutes providing a remedy improper discharge. The Court

agrees with defendants that an xisting statutory remedy precludes

access to the Burk exception.: Allen v. Safeway Stores, Inc.,

699 P.2d 277, 284 (Wyo. 1985).

owever, Rule 8(f) F.R.Cv.P. places

a mandate on this Court t« anstrue pleadings so as to do

substantial Jjustice. Therefoi “the Court will sustain the motion

to the extent that the praysé for punitive damages are hereby

stricken. The Court rules . the first two causes of action,
viewed as alleging violation of the statutes recited therein,
survive a motion to dismiss. f additional grounds to dismiss

these two causes of action e , or if certain requested actual



damages are inappropriate, défendants may review their motion

within an appropriate time or*ﬁ?le answers to counts 1 and 2, as

they see fit.

For his third cause of acﬁ;fh, plaintiff avers that he was an
employee terminable at will, that he was "promised assurances
of continued employment" and in. fact was assured that he was to be

the executive chef at the Tﬁfﬂa Club through his retirement.

Further, he was assured that ‘#in employment agreement would be

consummated within the two we ki following April 3, 1989.

Under Oklahoma law, a contpact of employment which is for an

indefinite period is terminable at will by either party. Freeman

v. Chicago, R.I. & P.R. Co., 239 F.Supp. 661 (W.D.Okla. 1965).
Plaintiff has shown no addiﬁional consideration beyond his
services. A subjective expectﬁ’“bn does not create an enforceable

contract right. Torsky v. Avﬁafﬂxgducts, Inc., 707 F.Supp. 942,

944 (W.D.Mich. 1988). There haﬁﬁalso been no showing that any oral

contract falls outside the $ﬁhtute of Frauds. See Dicks v.

Clarence L. Boyd Co., 238 P.2d 315 (Okla. 1951). The plaintiff's

third cause of action fails.

It is the Order of the Caﬁ t. that the motion of defendant to
dismiss is hereby granted in part as to the first two causes of
action in that the prayers : or punitive damages are hereby
stricken. The motion is deni ?in that the Court construes the
first two causes of action to ﬂially state claims under 25 0.sS.

§1601(1) and 29 U.S.C. §215(a) (¥




It is the further Order &f the Court that the motion of the

defendants to dismiss is hereby §ranted as to the plaintiff's third

cause of action.

day of August, 1989.

IT IS SO ORDERED this /

Chief Judge, U. S. District Court




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,

V5.

MICHAEL J. KELLY,

)

)

)
)
=)
)
)

}

)

pefendant. CIVIL ACTION NO. 89-C~-393-C

DEFAU JUDGMENT

This matter comes on for consideration this _ /O day

of CZ(L(, , 1989, phe Plaintiff appearing by Tony M.
/7 i
Graham, United States Attorndﬁ?for the Northern District of

Oklahoma, through Catherine Jﬁfﬂepew, Assistant United States

Attorney, and the Defendant, ighael J. Kelly, appearing not.

The Court being fully advised and having examined the

court file finds that Defend&ﬂt, Michael J. Kelly, acknowledged
receipt of Summons and Compl&iht on May 26, 1989. The time

within which the Defendant cetild have answered or otherwise

moved as to the Complaint has expired and has not been extended.
The Defendant has not answetﬂ'“or otherwise moved, and default
has been entered by the Clefkfof this Court. Plaintiff is
entitled to Judgment as a mdf r of law.

, ADJUDGED, AND DECREED that the

Plaintiff have and recover jgment against the Defendant,



Michael J. Kelly, for the prinéipal amount of $20,000.00, plus

costs of this action.

Lveed) B, Dnle AR

WiTED STATES DISTRICT JUDGE

celn




UNITED STATES BISTRICT COURT FOR THE
NORTHERN DISPRICT OF OKLAHOMA

PR
i}
i

UNITED STATES OF AMERICA,

[ ‘1'"3' 1 I
Plaintiff, -

)
)
)
vs. : . ) SO
NANCY L. KELLY, =)
)
)

Defendant. CIVIL ACTION NO. 89-C-394-C

DEFAUL 1JUDGMENT

This matter comes omf for consideration this 7> day

he Plaintiff appearing by Tony M.

Of (;] L. 1 Fl 1 989 ,
Graham, United States Attorney for the Northern District of
Oklahoma, through Catherine mﬁ Depew, Assistant United States

Attorney, and the Defendant

 uncy L. Kelly, appearing not.
The Court being fuli - advised and having examined the
it, Nancy L. Kelly, acknowledged
receipt of Summons and Compl nt on May 26, 1989. The time

d have answered or otherwise

expired and has not been extended.
The Defendant has not answe *.or otherwise moved, and default
has been entered by the Cler £ this Court. Plaintiff is
r of law.

IT 1S THEREFORE ORHNED, ADJUDGED, AND DECREED that the

Plaintiff have and recover § jgment against the Defendant,



Nancy L. Kelly, for the prine pal amount of $2,000.00, plus

costs of this action.

(Signed) H. Dale Cook

cen




N THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

PROSPECTIVE INVESTMENT AND
TRADING COMPANY, LTD.., an
Oklahoma corporation;
PROSPECTIVE GROUP 1981-I1I
LTD., a Louisiana partnershipﬂ
in Commendam, and H. C. HICKMAN,

vsS. case No. g6-C-986 C

PRODUCER'S GAS COMPANY,

a Texas corporation,
pefendant.

)
)

)

)

)

%
plaintiffs, . )
' )

)

)

)

)

)

)

"QRDER
On this _JZQ# day. of August, 1989, pursuant to the
stipulation of Dismissal Wwith Prejudice filed by the parties, it is
hereby ORDERED, ADJUDGED kﬂﬁ DECREED that all claims filed in this
case by plaintiff are hereb#-dismissed with prejudice. All parties
shall bear their own costs and attorneys’' fees.

(Shgned) W, Balp Ao

————

H. Dale Cook
UNITED STATES DISTRICT JUDGE



APPR D FORM:

COMFORT, LIPE & GREEN

oy [ocdacd A PrsedQ

Richard A. Paschal

2100 Mid-Continent Tower
401 South Boston

Tulsa, Oklahoma 74103
(918) 583-3141

Attorneys for Defendant

SNEED, LANG, ADAMS,
HAMILTON & BARNETT

-, £

B, ¢ 2afad
Brian S. Gaskill
2300 wWwilliams Center Tower II
Two West Second Street
Tulsa, Oklahoma 74103
(918) 583-3145
Attorneys for Plaintiffs

By




IN THE UNITED 3; Tt
FOR THE NORTHERN:DISTRICT OF OKLAHOMA

Jack C. Sitver, Clerk
HOMART DEVELOPMENT CO., 1LS. DIG e T oo et

Plaintiff,
vs. Case No. 89-C~45%-F

THE OWL’S NEST, INC., d/b/
Kristi’s Gifts,

Defendant.

In keeping with the En of Default filed on the

/%" day of fJugust , 1989

hereby entered in favor of - HOMART DEVELOPMENT CO., and

‘in this matter, judgment is

against THE OWL’S NEST, INC. ‘d4/b/a Kristi’s Gifts in the

amount of ONE HUNDRED SEVENTY~NINE THOUSAND, TWO HUNDRED
TWENTY-FIVE DOLLARS AND 59/180 DOLLARS ($179,225.59) with
rate of f 76% from this

date until paid. Attorney fees will be considered upon

post-judgment interest at

proper application under Lo ' Rule 6(G).

DATED this /(¢ day of , 1989.

~ §/ JAMES O. ELLISON

nited States District Judge
APPROVED AS TO FORM:

Homart. P07



\TES DISTRICT COURT
ISTRICT OF OKLAHOMA

ANDERMAN & CO.; DONA M. MO
ST. MARY PARISH LAND COMPANY
KENT J. HARRELL d/b/a HARRE
ENERGY CO.; RALPH H. SMITH;
JAMES C. HUNT, JR.; GEORGE

ANDERMAN; and ANDERMAN/SMITH
OPERATING COMPANY,

AUG 11 1989

LS. DISiReT o

Plaintiffs,

v, Case No. 88-C-1483E
MESA OPERATING LIMITED .
PARTNERSHIP, a Delaware limi
partnership,

e Ve St Snamt? Wanit? Sl el Vit Nl Vol N Nt Vo el S Vot it

Defendant.

|y
n
(o]
2
]
O
w0
=)
]
]

Upon the joint application of the parties hereto, the Court

administratively closes thi ge for a period of forty-five (45)
days for the purpose of alla ‘the parties to complete settlement

documents and file a jJoint 8 lation of dismissal in this action.

5/ JAMES O. BELLISON

UNITED STATES DISTRICT JUDGE

FILED

Jack C. Siver, Clerk



IN THE UNITED STAHES DISTRICT COURT FOR
THE NORTHERN DASTRICT OF OKLAHOMA

ANITA LOUISE HOWERTON, -
individually and as representative
of the heirs and estate of :
walter Allen Howerton, Deceas®

Plaintiffis),
AVIR No. 87-C-353-C

FIBREBOARD CORPORATION,
et al.,

Defendants.

et it S Vo St e Sl Nt St st bl s Nt

CORDER ey e
NOW, on this _léz_ day of

this matter comes before the C¥urt upon Stipulation for Dismissal

(bacer , 1989,
/

Wwith Prejudice by Plaintiff a”'}ﬁefendant, Owens-Corning Fiberglas

Corporation.

It being shown to the frt that the issues and disputes
between them have been comprﬁ ised and settled, the above matter
is dismissed with prejudi:" as to Defendant, Owens-Corning
Fiberglas Corporation, only.

IT IS SO ORDERED.

aredy B, Bl R
_ JUDGE OF THE DISTRICT COURT




IN THE UNITED STATES

NORTHERN DIS!

LILLIAN A. GRAHAM,
Plaintiff,
vS.

AMERICAN AIRLINES, INC.,
a Delaware corporation,

Defendant.

In accordance with the Fij
filed contemporaneously herewi
IT IS HEREBY ORDERED, ALN
entered on behalf of defend

against plaintiff, Lillian A

IT IS SO ORDERED this

OF OKLAHOMA

No. 86-C-516-C

ngs of Fact and Conclusions of Law

R

€D AND DECREED that judgment be

American Airlines, Inc., and

aham.

day of August, 1989.

Tﬁﬁief Judge, U. S. District Court




IN THE UNITED STAT. TRICT COURT FOR THE
NORTHERN DI, OF OKLAHOMA

LILLIAN A. GRAHAM,
Plaintiff,
vs. No. 86-C-516-C

AMERICAN AIRLINES, INC.,
a Delaware corporation,

Defendant.

The above-styled action ‘discrimination on account of sex

predicated on 42 U.S.C. §200 ‘et seq., Title VII of the Civil

Rights Act of 1964 came on ¥ nonjury trial. Evidence was

presented on May 9 to May 13, -iﬂh, May 16 to May 20, 1988, May 23
to May 24, 1988, March 13 to | h 16, 1989, and March 20 to March
22, 1989. Closing argument. ;held on March 23, 1989. After
considering the pleadings, timony and exhibits admitted at
trial, all of the briefs and & ﬁts presented by counsel for the
parties, and being fully advi n the premises, the Court enters
the following Findings of Faéé Conclusions of Law in accordance

with Rule 52, F.R.CvV.P.



. OF FACT
and Venue
1. The alleged acts of loyment discrimination upon which
plaintiff predicates her actio hécurred during the years 1984 and
1985.
2. The plaintiff, Lill t Graham (Graham), has filed the
following charges of discrimi ion.
a. March 5, 1985f¢"rbe of discrimination filed with
Equal Employme ﬁpportunity Commission (EEOC).
b. June 26, 1985 .f#ge of discrimination filed with
Oklahoma Human Hights Commission (OHRC).
c. August 22, 1988 hﬁrge of discrimination filed with
the OHRC.
d. October 1, 198 f@rge of discrimination filed with
the EEOC.
A notice of right to sue was & med on February 24, 1986. On May
23, 1986, Graham filed her Com 'int within ninety (90) days of the
notice.
3. The defendant, Amerigsn Airlines, Inc. (American), is an
employer engaged in an indust that affects commerce and employs
more than fifteen (15) employells for each working day in each of

the twenty (20) or more cCa. ﬂar weeks in the calendar years

involved herein. Thus, Americ¢#ilf was an employer within the meaning

of Title VII during the calend#if years involved herein.




5. Graham

Oklahoma.

6. On July 1, 1968, @ gham was employed by American.

Graham's employment was sub 3t to the terms of employment

appearing on the employment ap /cation she signed when she became
employed by American. Grahaill was discharged from American on

October 31, 1985 for the stated g@asons of insubordination, loafing

on the job and failure to ﬁp&rate with other employees in

violation of Company Rules 7, -and 15 and her overall employment

record consisting of the follow ﬁg disciplinary actions:

July 17, 1984 C-314 T
June 24, 1985 C-314 F
July 2, 1985 C-314
Sept 27, 1985 (C-314

es=-Day Suspension and Warning

=Day Suspension and Warning

Efiing , _ ,
glht-Day Suspension and Final Warning

During her employment, Graham affected by several layoffs due

to a reduction in force; therd ﬁﬁGraham was employed by American
for a total period of approximgtely ten (10) years.
7. At all times pertine fﬁo her Title VII claim, Graham was
an airplane mechanic at Ameri assigned to the Tulsa maintenance
and engineering facility an was a member of the collective
bargaining unit represented h'ﬁhe Transport Workers Union of
America, AFL-CIO (TWU). Graly :'ﬁ employment with American was

governed by the Collective Baifiaining Agreement.




8. Under the labor agri ﬁt, American recognized the TWU

as the sole and exclusive coli wve bargaining representative of
the employees covered thereby ith respect to wages, hours of
employment and other conditios f enmployment as provided by the

Railway Labor Act, 45 U.S.C 151 et seq. Under the Ilabor

agreement, American retained 1 right to the extent not limited
or modified by the terms and ¢ ftions of the agreement to hire,
promote, assign to shifts, ma :"in discipline and discharge for
justifiable cause. American ; the TWU further agreed that the
agreement contained the wholé QEment of the parties as to all
existing matters that may be @& ict to the Collective Bargaining
Agreement for the duration of labor agreement.
9. The arbitrators who'; | Graham's grievances are members
of the American Association: Arbitrators and were chosen by

mutual agreement between Ameri] and the TWU.

10. Graham was hired on 31, 1968 as a junior mechanic in

the components/avicnics mainte @ department. On July 1, 1969,

Graham was promoted to a mechan after passing the qualifying test
for electrical instrument over On August 28, 1970, Graham was
laid off due to a reduction in- e at American. On September 10,
1970, Graham failed the qual ng test for a gyro instrument

overhaul.

11. On September 10, 19 Graham was recalled from layoff

and assigned to the componen rionics maintenance department.
On November 11, 1974, Graham W gain laid off due to a reduction

in force.




12. On February 3, 1977, #ﬂham was recalled from layoff and

assigned to the aircraft main nce department.
13. On July 27, 1977, Gr@ham received a C-314 disciplinary
warning for being in the smoki farea for an excessive time period
in violation of Rule 15 ofncﬁmhrican's Rules and Regulations
preventing loafing on the job., A C-314 Form is used to notify
employees regarding discipliﬁ fy action up to and including
discharge. Graham filed a gr: nce objecting to the warning. A
neutral arbitrator upheld Amer n's disciplinary warning contained
in the C-314.

14. On october 18, 1977, @Faham received a C-314 disciplinary
warning for violating Rule 3, ¥ lain in work area. This grievance
was denied at the first and s %ﬁnd steps. Graham did not pursue

the disciplinary warning to a tration.

15. On June 7, 1978, Grahlim received a C~314 and a three-day

disciplinary suspension withou$% pay for violating Rule 3, remain
in work area, and Rule 15, res 1ction of output. This discipline
was upheld in arbitration by neutral arbitrator.

16. On March 3, 1979, Gﬂ""nﬁ was reassigned within aircraft
maintenance from the 707 airg Pt to the 747 aircraft. On March
2, 1979, Graham was reassign from the 747 aircraft to the 707
aircraft.

17. On September 14, 19 Graham received a C-314 form for
vioclating Rule 3, out of wor y ea, and Rule 15, restriction of
output, resulting in Graham's i{llscharge from American. On october

8, 1979, at the request of thé PWU, management converted Graham's




discharge to a disciplinary #lispension and she was reinstated
without pay pursuant to an gre @ rehabilitation plan.

18. On October 12, 1979, Graham filed an EEOC charge of
discrimination based on sex all#ging that her discharge was based
on sexual harassment. After am on-site investigation of Graham's

charge by the EEOC, the EEOC @n July 10, 1980 issued a written

determination in favor of American.

19. On May 8, 1980, Graliam received a C-314 disciplinary

warning for violating Rule 22 #lor receiving a garnishment. The
garnishment was later dischargéd by the court. On July 23, 1980,
Graham began a leave of abseng ﬁor sick leave.
20. On September 2, 1980 faham returned from sick leave and
was assigned to the 747/DC-10 ne in aircraft maintenance.

21. On August 28, 198 Graham was laid coff due to a

reduction in force. On Janua .5, 1982, Graham was recalled from

layoff and assigned to the 727 line in aircraft maintenance. On

September 1, 1982, Graham wan;faassigned within aircraft main-

tenance from the 727 to the 7 =10 line.

22. On April 26, 1983,:ﬁMﬁham received a C-314 and ten-day

disciplinary suspension for uti tisfactory job performance due to

Graham's failure to connect @& pressure line on the aircraft's

emergency evacuation equipment which was discovered by the FAA

during a surprise inspectiof “the lLos Angeles International

Airport. This discipline wﬁ upheld in arbitration. Two male

mechanics also received ¢=3i#'s and ten-day and twelve-day

disciplinary suspensions, respatively, for the same unsatisfactory




job performance. The male sup =_:!L,st,::or involved received a ten-day

suspension.
23. On July 11, 1983, G; .was reassigned (labor lcaned)
from aircraft maintenance to ;JT-3 check and repair shop in
power plant maintenance. On - er 10, 1983, Graham was reas-
signed from power plant mainte e back to aircraft maintenance.
24. On March 1, 1984, Gf was reassigned within aircraft
maintenance from the 727 line ﬁ ﬁhé 747/DC-10 line at her request.
25. On July 17, 1984, Gﬁ ‘was issued a C-314 and a three-
day disciplinary suspension fof her failure to tighten a "B" nut
on an aircraft. Such disciplc :pr a leak found at a leak check
was unprecedented at American am filed a grievance protesting
this disciplinary action in ac¢ lance with labor agreement. The
arbitration board upheld Ameri g disciplinary action.
26. On August 2, 1984, -aham was reassigned from the
aircraft maintenance departmi Jto another department at the
American engineering and ma jance base and was permanently
restricted from working in aircraft maintenance department.
Graham filed a grievance pro g this permanent restriction on
August 3, 1984 which grievané# ited in pertinent part:
'.-No. 541-3 reassigning me from aircraft
ane shop, 259-9. | also received a letter
L. Harliss, permanently restricting me from

On August 2, 1984, | received an
maintenance, shop 2254-2 to the bla
from acting aircraft maintenance dir
working in the aircraft maintenance

The company has treated me unjustly,
hated against me because | am a woman.
the aircraft maintenance, shop 2254-2
rk. Also, 1 grieve the above mentioned
ds.

This is a violation of the TWU-AA Ag
they have harassed, threatened and
Therefore, | grieve to be assigned
immediately. | am qualified to perf
letter be rescinded and removed frol

(Defendant’s Exhibit 54).




On March 28, 1985, the 8 “em Board of Adjustment made the

following arbitration award:

The claim by the union and Ms. Liliian @

treatment for reason of her sex, in viol

,.that she had been subjected to unequal
of the Agreement’s Article 28, is denied.

The claim by the Union and Ms. Lillian
working as an Airline Mechanic in the
Agreement, is sustained. The restrictic
Aircraft Maintenance Department shall b

that the permanent restriction of her
gft Maintenance Department violated the
il be rescinded and job vacancies in the
@ble to her as provided by the Agreement.
(Defendant’s Exhibit 58).

27. Field trip hours we be equalized among the employees

under the collective bargainin ’greement because field trips were
attractive by virtue of the tr @i and overtime. On December 17,
1984, Graham submitted her X  requesting her assignment to a
scheduled field trip to Wichit#y Kansas, and was present when Crew
Chief Nevins told Supervisor “Béirton that if Graham went on the
field trip, Barton could get ai hér crew chief to go. On the same
day, Supervisor Barton filed h% “A0I denying Graham's field trip
permission because her medical 519 showed that she was restricted
to safety wiring work because “‘albow problems. Graham informed

Supervisor Barton that her was no longer a problem. In

response and on December 18, Supervisor Barton conducted a

I

F-29 disciplinary meeting becau@lé Graham did certain work on a pump

as recommended by another anic and suggested a possible
suspension. Graham offered € {thdraw her field trip request if
he would not suspend her. ve same day, December 18, 1984,

er request for the field trip and

Graham filed her AIO withdrawd

no suspension was imposed.



28. On August 13, 1984, ham was reassigned within power

plant maintenance from the bl nd vane shop to the JT-3 check
and repair shop. On March 5, » Graham filed an EEOC charge of
discrimination based on sex aﬁ ;.ed on her permanent restriction
from working in aircraft main

29. The Supervisor's R d of Discussion and Action to
Graham indicates George Bart ounseled Graham about her Jjob
performance on several occasi Oon May 6, 1985, George Barton
gave Graham an overall perform ?frating which was below average.

30. On June 7, 1985, Gra ‘worked on a fourth stage turbine

disk. She reported a dent to * supervisor. On June 24, 1985,

plaintiff received a five da ﬁpension without pay. Graham's
grievance was denied on Sept "'30, 1985. (Defendant's Exhibit
70). During trial, plaintiff “empted at length to demonstrate
(1) the disk on which she was | ing belonged to American, and was
distinct from a disk belongin | Ports of call, and (2) she did
not damage the disk. The rt has concluded that the disk
involved was the Ports of Call X, and that plaintiff damaged it.
Under questions from the Cou hﬁintiff's memory was unclear as
to precisely what happened. FTranscript, Vol.V, pp.486-492).
Plaintiff's daughter, Sandra ;@is, testified at trial that her
mother telephoned one day frf ¥k, admitting that plaintiff had
damaged a turbine disk. V.' also the testimony of various
other eyewitnesses, the Cour oncluded that the preponderance

of the evidence lies in def g favor on this issue.



31. Graham took a one wiidlk vacation the next day, June 8,
1985. She travelled to Ameri !'s headquarters in Dallas, Texas.
She sought to report sexual a to Vice President Masiello. He
told plaintiff to provide the #g of offenders and witnesses to
her supervisors. On plainti first day back, June 17, 1985,
supervisor Barton yelled at her" Br reporting to Dallas and ordered
her to sort out nuts and bolts. -

32. Certain records pef ﬁﬁht to the disk discipline were
missing. The Court finds that factual determination can still
be made and that American's ”fianation for the missing records
(they were used in arbitrati@lj proceedings and apparently mis-
placed) is plausible. A "scp ;tag“ produced at trial shows the
Ports of Call disk to have bB@@n scrapped as useless on May 13,
1985. Viewing the totality o Widence, the Court finds the most
plausible conclusion to be £t a "5" (representing the fifth
month) was written, when a "6 @s intended, and that the disk was
scrapped on June 13, 1985.

33. On June 24, 1985, @ ym received a C-314 and five-day

disciplinary suspension for _ﬁisfactory job performance which
was upheld in arbitration. O mn¢ 26, 1985, Graham filed an EEOC
charge of discrimination bas n sex and based on the alleged
sexual harassment by her co~ ¥ers. When Graham complained in
June, 1985, of sexual harassma American conducted an investiga-
tion of her complaints by ind ¥iewing those persons who she had
named as persons harassing he -~ While American concluded that no

sexual harassment had occurred#l, American did find that Graham and



two male mechanics, Alan Powe d Darrell Martin, had engaged in

conduct which violated Rule 3 seplay, for which Graham, Powers
and Martin each received a dig@iplinary C-314 warning. The C-314
Graham received for violating e 31, horseplay, was upheld in
arbitration.

34. Graham received hﬁé irframe and Power Plant (A&P)
License on July 16, 1985.

35. On August 22, 1985_ Graham filed an EEOC charge of
discrimination based on sex an ed on her five-day disciplinary
suspension for unsatisfactory .performance imposed by the June
24, 1985 C-314.

36. On September 26, 198 raham did not take her break with
the men at 0800 hours but wor] r a while and then went to the
ladies' rest room and took 4 .15 minute break. While there,
Graham read a Jewelry broc *With order forms left in the
restroom by another employee.

37. On September 27, 1988, Graham received a C-314 and eight-~
day disciplinary suspension fo¥ ¥lolating Rule 3, remaining in work
area, and Rule 15, restrict. .f output, which suspension was

upheld in arbitration. The § iotion citation of September 27,

1985, was based, in part, yformation supplied by a female
office worker sent to the wo restroom by Ken Harding of Labor
Relations to spy on Graham. dctober 1, 1985, Graham filed an
EEOC charge of discriminatio #d on sex and based on the eight-

day suspension and alleged b “for overtime work.



38. On October 31, 1985, tham was discharged from American

pursuant to Form C-314 for v tion of Rule 7, 12 and 15 and
because of her overall employm record consisting of the follow-
ing disciplinary actions:

+Day Suspension and Warning
ay Suspension and Warning

July 17, 1984 C-314
June 24, 1985 C-314
July 2, 1985 C-314
Sept 27, 1985 C-314

ﬂ:&ﬁ;;

This discharge was upheld in:

39. The plaintiff has plained that she was assigned

undesirable tasks while empl. in the JT-3 department such as
sorting nuts and bolts, pa! ng equipment, washing airplane
engines and filling out pap rk or not rotated on her job
assignments because of her s r in retaliation for her filing
EEOC charges. The Court fim  at the plaintiff has failed to
establish that she was assign: fese jobs or not rotated because
of her sex or in retaliation ‘her filing EEOC charges of sex
discrimination. |

40. The plaintiff also lained that other mechanics toock
breaks and committed acts of atisfactory job performance and
were not disciplined. The pli 1ff failed to establish that she

was treated any differently t] any other mechanic.

41. The plaintiff has 'complained that she was denied
paperwork in violation of FAA ulations or denied documentation
which would prove she did not’ je a turbine disc because of her
sex or in retaliation for her ﬁg EEOC charges. The Court finds

that the plaintiff has faile establish that she was denied



paperwork in violation of FAA -‘fégulations or denied documentation

which would prove she did not age a turbine disc.

42. The plaintiff compl ‘that she was required to take a
qualifying test in order to b n certain jobs. The defendant,

American, established that the Pequirement that plaintiff take a

qualifying test was made only r the company began to hold grave
doubts that the plaintiff coul efform certain jobs. Further, the
defendant had the contractual gight to require that the plaintiff
take a qualifying test. The ?ﬁ further finds that plaintiff

refused to take a qualifyin est. The Court finds that the

requirement that plaintiff tal {qualifying test in order to bid

on certain jobs was not made ‘ause of plaintiff's sex, or in
retaliation against plaintiff- ‘filing EEOC charges or to harass

plaintiff because of her sex.

43. The plaintiff compla #:that she was the victim of sexual

harassment by two mechanics a her crew chief. The Court finds

that in June, 1985, after pla £f had made several allegations

of harassment against two mal @chanics, Darrell Martin and Alan
Powers, the defendant condu a thorough investigation of
plaintiff's charges. The def ﬁt interviewed each person named

by the plaintiff as a person ad either harassed plaintiff or,

according to plaintiff, had o ved any incident of harassment.
While the defendant concluded * no sexual harassment of plain-
tiff had occurred, American d find that Graham and the two male

mechanics, Alan Powers and Da; ] Martin, had engaged in conduct

which violated Rule 31, horsm_;aj, for which Graham, Powers and



Martin each received a disciplinary C-314 warning. Plaintiff's

testimony in this regard was -"ihcredible in many respects, but
fails to meet the necessary bupflen of proof standing alone.
44. Most witnesses testified that Graham was an average
mechanic. The Court finds frgl the evidence presented that the
plaintiff has established thaﬁ:ﬁﬁa.was qualified for and able to
do the job for which she was di charged.

45. From the admitted faoks and evidence admitted at trial,

the Court finds that Graham re@eived numerous C-314 disciplinary

forms for violations of Americap's rules and regulations including
incidents of unsatisfactory jo 'érformance. The supervisor notes
also establish that Graham' gupervisors counseled Graham on
several occasions for poor jo #rformance. The Court finds that
Graham was a disciplinary pro m. Graham frequently refused to
remain in her work area. With ghly one exception, all the arbitra-
tion awards all held that a4 .hdant's disciplinary actions of
plaintiff were fair, proper and not based on unequal treatment.

46. Graham claimed that #merican engaged in a pattern of

disparate treatment, retaliatioi ?ﬁdﬁharassment against her because
of her gender. The Court fail ﬁa“discern such a pattern.
47. The Court further 8 that male mechanics received
similar disciplinary actions £ Tsimilar violations of American's

rules and regulations. The Colft finds that no employee with as

many C-314's as Graham was alls

‘to remain employed at American.
48. The Court finds that hgm was not subject to unwelcome

sexual harassment. There wa#i tonflicting testimony regarding




plaintiff's wearing of "sugges a" T-shirts, and engaging in "shop

talk" (i.e., using profanity The Court finds that plaintiff
failed to sustain her burden roof on the issue.

49. The Court further finfls that as noted before when Graham

made her allegations of sexus} harassment, her claims were im-

mediately and thoroughly inveﬁ,"@ated and appropriate action was
taken. Graham identified th - ma1e mechanics who she alleged
sexually harassed her. Am lan concluded after a thorough
investigation that while no s I,harassment had occurred, there
were instances of horseplay 1 .hich Graham herself had engaged.
The defendant therefore issued Worseplay warnings to Graham and two
of the three mechanics. Grah ;glso complained that a newspaper
article written about her had hﬁ@h altered by some male mechanics.
The written additions ridiculﬁ@?ﬁraham for poor job performance.
The alterations contained no sdﬂﬁﬁl innuendos or vulgarities. When
Graham brought the newspaper afﬁﬁcle to the attention of defendant,

the defendant again thoroughly fﬁvastigated the matter. Supervisor

Barton issued a written warning to the three mechanics thought to

be involved stating that any :ﬁ-future conduct could result in

further discipline up to and cluding discharge. Additionally,

when Graham complained that a ihﬁpector had used wvulgar lanquage
toward her, the inspector's su gvisor issued a written warning to
the inspector not to speak t *aham in that manner. The Court
further finds that Graham was £ prevented from bidding back into
aircraft overhaul. To the caffrary, Graham could have bid back

into aircraft overhaul if she 14 have passed a qualifying test.




American's administration maw allow management to require a

mechanic to take a qualifying ﬁ if management doubts a mechan-
ic's skill level to perform. ob. The Court notes that the
arbitrator who lifted Graham's rmanent restriction from aircraft
overhaul did not place her ba nto aircraft overhaul but simply
stated that American should ow Graham to bid_into aircraft
overhaul if she wanted the "ri f failing once again and incurr-
ing harsher discipline". (Ma ” .28, 1985 arbitration decision by
Milt Rubin). The Court findi at American was not restricting
Graham from bidding back inﬁ ircraft overhaul but rather was
simply exercising management p gative to require Graham to take
a qualifying test. |

50. The Court further f that Graham was not passed over
for overtime as a result of r jation. The Court finds that in
order to be eligible for an ;time job, a mechanic must have
previous experience with that ' The Court finds that Graham had
no experience in performing t asks required for overtime.

CONCLY,

Based on the foregoing F

following Conclusions of Laws:

1. of Title VII of the Civil Rights
Act of 1964 as amended in 197 ﬁie VII) which are a prerequisite
to the jurisdiction of this irt have been satisfied by the

plaintiff herein. Title 42 U §2000 (e)-5(e) (£) (1) .



2. The defendant ther is an employee subject to the

provisions of Title VII. 421 ::C. §2000(e) (b), (h).
3. Venue properly lies jh this Court. 42 U.S.C. §2000(e)-
5(e) (£) (3).

Given to the

As noted, with one exgeption the penalties imposed on

plaintiff were upheld in arbi' ntion. It is established that "a
court must not give a prior ‘Afbitration preclusive effect in a
Title VII suit." Cooper_ v | . indh Tree Expert Co., 836 F.2d
1544, 1553 (10th Cir. 1988). ver, defendant asks the Court to
give great weight to the arbi ion decision, based upon factors

enunciated in Alexander v. G

Denver Co., 415 U.S. 36 (1974).
The Court finds this precedenf  'ely'inapplicab1e because in the
present record there is only o tance of plaintiff specifically
raising a charge of sexual di ination, as distinct from basic
unfairness. A court can acd 1 an arbitral determination great

weight when the determination gives full consideration to an

Alexander, 415 U.S. at 60 n.21.

employee's Title VII rights.
Here, there has been an in@gfficient showing that such full
consideration was given. c ss has entrusted the ultimate
resolution of discriminatory iqyment claims to the judiciary.

3., 797 F.2d 497, 504 (7th cir.

1986} . to give little weight to the

The Court has deter

arbitration decisions.



Harassment Claim

In Meritor Sav. Bank v. ¥ N, 477 U.S. 57 (1986), the United

States Supreme Court affirmed “aevelopment of a cause of action

for '"sexual harassment" under
In a claim of hostile ’ environment because of sexual

harassment, the employee must y{'ve the following for a prima facie

case: (1) that the employee be ngs to a protected group; (2) that
the employee was subject to "u H@cme“ sexual harassment; (3) that

the harassment complained of $ based on sex; and (4) that the

harassment complained of affec¢ a "term, condition, or privilege"

of employment. ;:3ei ht Carriers, Inc., 830 F.2d
1554, 1557 (1l1th Cir. 1987 The Court must conclude that
plaintiff failed to establish & prima facie case. Testimony of
plaintiff's daughter as to sta nts of plaintiff tends to resolve
the conflicting evidence in t conclusion that plaintiff was not
subjected to "unwelcome" sexu ﬁarassment. The Court wishes to

make clear that it is viewing e totality of the circumstances.

The wearing of a T~shirt with *suggestive" phrase or picture on
it or the use of profanity not an invitation to sexual
harassment. 1In the face of ¢ 5icting testimony, even assuming
arguendo that certain instance touching by co-workers may well
have occurred and been unwelcg plaintiff has not shown that the
sexual harassment was sufficiz § severe or persistent to affect
seriously her psychological we iéing. Sparks, 830 F.2d at 1561.

The sexual conduct was not rom this record, sufficiently



pervasive to create a hostile: ffensive work environment. Hicks

v. Gates Rubber Co., 833 F.2d 4406, 1413 (10th Cir. 1987). Thus,
even if the second element. the prima facie case has been
established, the fourth has n

It has also been held { plaintiff must prove employer
liability for another employe actions under agency principles.

See Hicks, 833 F.2d at 1417-~1 One court has stated that

the ultimate burden of proof is upon t
superior liability by proving that th
personnel, knew or should have kng
to implement prompt and appropriate

@intiff to additionally demonstrate respondeat

loyer, through its agents or supervisory
the charged sexual harassment and failed
ctive action.

" Rabidue v, Osceola Refining Co., 805 F.2d 611,
621 (6th Cir. 1986), cert. denied, 481 U.S. 1041

(1987).
Plaintiff has also failed to this burden of proof. From the
record before the Court, tho 11legations which were made were
investigated and admonitions

D. Plaintiff's D

In a discharge case, bag#d on disparate treatment, a prima
facie case consists of the fo "'rming: (1) plaintiff is a member of
a protected group; (2) she - gqualified for the position from
which she was disnissed; (3): @ was removed from that position;
(4) she was replaced by som s not a member of the protected

group. Whatley v. Skaggs C Inc., 707 F.2d 1129, 1135

(10th Cir.), cert. denied, 46 S. 938 (1983).

The plaintiff herein jade out a prima facie case of

discrimination in her termina from employment.




The burden that shifts to the defendant requires defendant to

rebut the presumption of disé¥imination by producing evidence of
a legitimate non-discriminato¥y reason for the discharge of the

plaintiff. Texas Departmen unity Affairs v. Burdine, 450

U.S. 248, 254 (1981): "The d ﬁﬁdant need not persuade the Court

that it was actually motivated I the proffered reasons. (citation
omitted). It is sufficient if the defendant's evidence raises a
genuine issue of fact as to wh#ther it discriminated against the

plaintiff."” Id. 254-255.

Defendant has met its bufden of rebutting the plaintiff's
prima facie case of discriminﬁ: on (assuming the prima facie case
has been shown) by articulatﬂf- a lawful reason for its action,
that is, by producing admiss”i-b evidence which would allow the
Court to conclude that the i iployment decision had not been
motivated by discriminatory andmus. Id. 257.

The ultimate burden of pdﬂyﬁading the trier of fact that the

defendant intentionally discriminated against the plaintiff remains

at all times with the plaint Texas Department of Community

Affairs, supra, 253. In essende, the burden of the plaintiff "to

prove by a preponderance of’ﬁﬁhe evidence that the legitimate

reasons offered by the defen, jt were not its true reasons, but

were a mere pretext for discr i'ation," merges with the ultimate

burden of proving intention ;discrimination. Id. 253, 256.

McDonnell Douqglas Corp. V. , 411 U.S. 792, 805-06 (1973);

sabol v. Snyder, 524 F.2d 100§y 1012-13 (10th Cir. 1975).




It has been held that

Where, as here, the employer's ass
work rule, the employee must prove
the work rule or that, if she did, othey
engaged in similar acts were not simil

justification is that the employee violated a
ty showing either that she did not violate
loyees not within the protected class who
vated.

Sparks, 830 F.2d at 1563.
Plaintiff has failed to sustaif this burden. The Court is per-
suaded that plaintiff did violdte the work rules in question and
that other employees who viola ‘the rules were similarly treated.
Plaintiff's disparate treatme: blaim fails.

liation Claim

Although such a claim s not emphasized by plaintiff,

defendant has responded in i sriefs and proposed findings to a
possible retaliation claim.

To establish a prima faci# case, plaintiff must show:

1. That she engaged in protected osition to Title VIl discrimination;
2. Adverse action by the employ¢ Bsequent to or contemporaneous with such
employee activity; '

3. A causal connection between f)
action.

otected activity and the adverse employment

Burrus v. United Telephone Co., 683 F.2d 339,
343 (10th Cir. 1982).

While plaintiff demonstrated:ithat she filed EEOC charges and
leged discrimination (both pro-
tected activities), she failed $o show a causal connection between

her activities and her discha:

Again, the preponderance of the
evidence demonstrates that p; tiff's rule violations were the

cause of her discharge.



Law "Claims"

On March 18, 1987, the ¥t granted defendant's motion for
partial summary judgment as taiilaintiff's second cause of action
for emotional distress. On.April 5, 1988, the Court denied

plaintiff's motion to reconsider that Order. During trial,

plaintiff made an oral motion pursuant to Rule 15(b) F.R.Cv.P. to

add claims for fraud and § .ntional infliction of emotional
distress. The motion was deni@id. Now, in her post-trial brief,
plaintiff repeats the request. or the reasons stated at trial and
in the previous Orders mentioneg above, the Court again denies the
request.

It is the Order of the Coﬁfﬂ that judgment be entered in favor

of defendant and against plaingiff.

IT IS SO ORDERED this day of August, 1989.
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ATES DISTRICT COURT

DISTRICT OF OKLAHOMA Jack C. Silver, Clerk
U.S. DISTRICT CCURT

aY

IN THE UNITED
FOR THE NORTHE
PHILLIP JAMES GUERRA,
Plaintiff,
No. 87—C-286—EV/

Vs.

BOARD OF COUNTY COMMISSIONERS,
et al. .

Defendants.

ADMINISTRA OSING ORDER

The Court has been adviseg@ by counsel that this action has
been settled, or is in the pr g8 of being settled. Therefore it
is not necessary that the actf h remain upon the calendar of the
Court.

IT IS THEREFORE ORDEREDY that the Clerk administratively
terminate this action in hi .cords, without prejudice to the
rights of the parties to reap n the proceedings for good cause
shown for the entry of any stipwlation, order, judgment, or for any
other purpose required to o n a final determination of the
litigation. The Court retains gibimplete jurisdiction to vacate this

order and to reopen the action_ pon cause shown within thirty (30)

days that settlement has not bmmn completed and further litigation

is necessary.

ORDERED this 1989.

A ELLISON
'QTITED STATES DISTRICT JUDGE
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IN THE UNITED STAT.
CT OF OKLAHOMA

GENERAL ACCIDENT INSURANCE
COMPANY OF AMERICA,

Plaintiff,

e

vs. No. 88-C-254-C

FIRST NATIONAL BANK AND TRUST
COMPANY OF TULSA, et al.,

Defendants.

Now before the Court f0ﬁ’:-s considerations are the cross-

motions for summary judgment he co-defendants, First National
Bank and Trust Company of sa (FNB) and Norma Applegate,
successor trustee of certain ts.

This action commenced a# & declaratory judgment action to

determine whether the profe nal liability insurance policy

issued to the late F. Paul Thisijar by plaintiff requires plaintiff

to indemnify FNB against App te's claims against the Thieman
estate. FNB is Successor Pe! @l Representative of the Thieman
Estate.

One of plaintiff's defen to coverage as to a claim of one

of the Thieman trusts is that claim occurred after the claims
period of the insurance p in question had terminated.
Defendant Applegate filed a #s-claim against FNB, alleging

negligence on FNB's part " not notifying plaintiff until




February, 1988 of Applegate's im. The cross-~motions for summary
judgment involve only this cr

Essentially, FNB argues tHjt it could not have been negligent
because no claim was asserted _pplegate which was covered by the
insurance policy. Applegate filad a creditor's claim in the
Thieman Estate probate case in:‘[#icember, 1984, a fact known to FNB.
However, FNB focuses on the fai hat said claim stated that it was
based upon Thieman's "misappro ation" of trust funds. FNB argues

that "misappropriation" neces: ly means a deliberately wrongful

act, and that such an act is ngf covered by the policy.

FNB cites various legal aufihérities supporting its definition

of misappropriate. However, 'FNB does not indicate if these

authorities were known to its #@fficial who declined to report the

claim at the time of denial. ther, there has been no indication
whether an attorney filled ou ﬁﬁe creditor's claim. If not, it
is unclear that a layman must 1dxpected to choose each word with
the precision required of a 1$ yer. Particularly in view of the
fact that this will be a bend”L ial, the Court is persuaded that
further develcopment of the re | is required. Neither negligence
nor its absence have been est#ilished.
As a secondary argument, ﬁB asserts that any negligence is
attributable to Roberta Suerwhiaman, executrix of the Thieman
Estate at the time of the cr or's claim filing. FNB does not
explain how any failure by Ms ;ﬁieman relieved FNB of its duty to

notify plaintiff. This argun is rejected.




It is the Order of the Co _hat the motion of First National

Bank and Trust Company of T “for summary Jjudgment is hereby

DENIED.

It is the further Order (¢ Court that the motion of Norma

Applegate for summary Jjudgmen ’:hereby DENIED.

IT IS SO ORDERED this ___ /i day of August, 1989.

¢hief Judge, U. S. District Court
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IN THE UNITHD STATES DISTRICT COURBck C. Silver, Clerk
FOR THE NORTHERN DISTRICT OF OKLAHQMB DiSTRICT COURT

. R et oo

IN RE:

KENNETH E. TUREAUD,
et al.,

Bankruptcy No. 82-01269-W
({Chapter 11)

Debtors.
R. DOBIE LANGENKAMP, Trustee, Adv. No. 84-0131-W
Appellee-Plaintiff,
vs. | Dist. Ct. No. 89-C-292-B

J. ANTHONY MOOTER,

L L L L S R L R N )

Appellant-Defendant.
ORDER OF DISMISSAL
Upon the Motion dﬁ?the Appellee, for good cause shown,
it is
ORDERED that the akiove styled appeal be and the same is

hereby dismissed.

Done this /& day of Cziigwat/, 1989.

s/ THOMAS R. BRETT
United States District Judge




IN  _JNITED
~ NORTHERN

ES DISTRICT G_.wf FOR THE
PRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

FILED

AUG 10 1989

Jack C. Silver, Clerk

: U.S. DISTRICT C
} CIVIL NO. 89-C-584 B OURT
)

Plainti

Mt Yl Nl e Sttt Mgt

MELVIN M. MCCOY,
445543750

T JUDGMENT

This matter coming on -

(LA, 1989, and the court

appeag%gg that the parties have ;

sefore this Court this /O — day of

ing informed in the premises and it

ireed and consent to a judgment as set
forth herein; in accordance ther: th;

IT IS HEREBY ORDERED, ADJ; ED AND DECREED that Plaintiff, United

States of America, have and recof.;”judgment against the Defendant, MELVIN
M. MCCOY, in the principal sum a{:$?48.20, pPlus pre-judgment interest and
administrative costs, if any, a ovided by Section 3115 of Title 38,

United States Code, together wi ervice of process costs of $11.00.

N S
gal rate of 2.7; %, will accrue from

@ continue until this judgment is fully

Future costs and interest at th
the entry date of this judgment &

satisfied.

DATED this /O  day of @L/L 9 ., 1989.

U.S5. DISTRICT JUDGE
NORTHERN DISTRICT OF OKLAHOMA

AGREED: % g%ﬁZ‘ % V774
MELYVEN 1. HEC

] day of
oing was mailed postage
GLENPOOL, OK , 740473,
: Z%fh + 1

LisSA-A, SETTLE, VA At orney

HERBERT N. STANDEVEN

District Counsel
Veterans Administra
Counsel for Plaing

AGREED By:

CERTIFI

This is to certify that o

a2 true and correct copy of the £
to: MELVIN M. MCCOY, 15020 §. WA




DON KERR,

V. No. 88-C-710-C . B

AMPAD QORPORATION,

Now on this 25th day of July, 1
of the Défendant, Ampad Corporation,
herein. Upon due consideration, said
enters judgment in favor of the snt, Ampad Corporation, and against the
Plaintiff, Don Kerr. |

IT IS SO ORDERED!

> Judge of the United
Btates District Court

Approved as to form stz

Loy IR s

egh’?érfis‘ f
' for Plaintiff

Attorney for Defendant




S8TRICT COURT FOR THE
ICT OF OKLAHOMA AUG 10 1989

UNITED STAT
NORTHERN

Jack C. Silver, ~lark

u.
UNITED STATES OF AMERICA, 3. DISTRICT COURT

Plaintiff,

vs. Civil Action No. 89-C-093-B
ONE 1984 LINCOLN CONTINENTA
MARK VII "
VIN 1MRBP98FOEY641916
and E
ONE 1982 CHEVROLET CORVETTE
VIN 1G1A8780C5119562

Defendants,

IT NOW APPEARS ;; “the claims filed herein have been
fully compromised and s¢ -hﬂ. Such settlement more fully
appears by the written St -lution For Compromise entered into
between the Claimants, Ro -DeBartol &z and She11 Scott and the
United States of America the day of sui§a21989 and
filed herein, to which St; -iation For Compromise reference is
hereby made and is inco l: ted herein. Therefore, the claims
filed herein should be diuﬂ iwd with prejudice, and the Clerk of
the Court should be auf {zed and directed to enter such

dismissal of record in thi# ®ivil action.

It FURTHER APPH that no other claims to said

property have been filed l# 3 such property was seized.

Now, therefore,- motion of Catherine J. Depew,

Assistant United States AfEsrney for the Northern District of




Oklahoma, and with the aﬁ gant of Robert DeBartolo and Sheli

Scott, it is

ORDERED that the nims of Robert DeBartolo and Sheli

Scott in this action be, aplf the same hereby are, dismissed with

prejudice, and it is

FURTHER ORDERED tliat the Clerk of this Court is hereby

authorized and directed to #r in the records of this Court the
dismissal of the claims f£iled herein by Robert DeBartolo and

Sheli Scott, with prejudice, .and it is

FURTHER ORDERED QDECREED that the defendant vehicles

be, and they hereby are, '¢amned as forfeited to the United

States of America for <iisp"E £ion, according to law, and it is

FURTHER ORDERED #%jiat the United States Marshal shall

return to Sheli Scott the posted by her in the amount of

$1,010.00, and it is

FURTHER ORDERED t the bonds posted by Robert

DeBarteclo in the action, in the amount of

$1,062.00, shall be forfeit#fy to the United States of America for

disposition according to l1la

§/ THOMAS R. BRETT

IAS R. BRETT
WED STATES DISTRICT JUDGE
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ILTED
AUG 10 1989

Jack C. Silver, Clerk
U.S. DISTRICT COURT

. DISTRICT COURT FOR THJ?
RICT OF OKLAHOMA

IN THE UNITED S1
NORTHERN

FEDERAL DEPOSIT INSURANCE _
in its corporate capacity, -

vs. No. 89-C-143B
CHARLES H. DAVIS and GINETT
husband and wife, and ESTAT
PATTILLIO, :

“PATCH,
-JACK

e i L N A R N S

CATING JUDGMENT

VAN
NOW on this /9 day + 1989, comes on for

consideration the Motion : ‘Partially vVacate Judgment filed
herein by Plaintiff, Feder posit Insurance Corporation, in
its corporate capacity ("FD

This Court finds that Motion is proper and should be
granted.

IT IS, THEREFORE, ORDE} at the Journal Entry of Judgment
entered by this Court on aly 27, 1989, be and is hereby
partially vacated, insofar .a same relates to and covers the
following described real pr} and improvements:
A tract of land in tz

R12E, Osage County,
described as follows,

NW/4 of Section 17, T22N,
a, being more particularily

Intersection of the South
e centerline of an existing
*46'21" E. 632.80' from the
! NW/4; thence S. 89°46'21"

Beginning at the Poi
line of said N/2 NW/4
road, said point bein
Southwest Corner of s
E. along the South 1li
561.99'; thence N. 0°0
a point; thence N. 89°
to the centerline of s

a distance of 443.79' to
1" W. a distance of 321.43!
road; thence S. 28°27'42" W,



along said existing =» a distance of 504.80' to the
point of beginning,
IT IS FURTHER ORDERED tHa% the July 27, 1989, Judgment shall
otherwise remain in full fogge and effect.

S/ THOMAS R. BRETT

UNITED STATES DISTRICT JUDGE

APPROVED:

A Cte.

ley K."Beasley, OBA #628
Sandra Lefler Cole, OBA #13
Of BOESCHE, McDERMOTT & ESKRIDGE
800 Oneok Plaza, 100 W. 5th 8¢,
Tulsa, Oklahoma 74103 -~
(918) 583-1777

ATTORNEYS FOR PLAINTIFF .
FEDERAL DEPOSIT INSURANCE C




NORTHERN LT OF OKLAHOMA
FEDERAIL DEPOSIT INSURANCE
CORPORATION and PERFECT
INVESTMENTS, INC.,
Plaintiffs,
v. 84-C-934-C
DELAWARE ENERGY SHARES,

DUNOCO DEVELOPMENT CORP.,
and LONNIE M. DUNN, JR.,

Defendants.
V.
FEDERAL DEPOSIT INSURANCE _
CORPORATION, in its capacity
as Liquidating Agent of
BANK OF COMMERCE AND TRUST
COMPANY,

Counter Defendant.

The court has for consid iion the Report and Recommendation
of the Magistrate filed Jui i&, 1989, in which the Magistrate
recommended that judgment 'gntered in favor of FDIC on its
Complaint against Dunoco Dew .  nt Corp. and against the personal
representative of the Estat #f Lonnie M. Dunn, Jr., and that
judgment be entered in favy ‘of the FDIC, in its capacity as
Ligquidating Agent of the Bank @f Commerce and Trust Company, on the
Defendants' and Third Partf iﬁintiffs' Complaints against that
entity. No exceptions or oBjfiétions have been filed and the time

for filing such exceptions o¥ @bjections has expired.

After careful consideral ‘of the record and the issues, the

court has concluded that the Report and Recommendation of the



Magistrate should be and he affirmed.

It is therefore Ordere judgment be entered in favor of

FDIC on its Complaint agains oco Development Corp. and against

the personal representative Estate of Lonnie M. Dunn, Jr.,
and further that judgment b. ‘ed in favor of the FDIC, in its
capacity as Liquidating Age * the Bank of Commerce and Trust
Company, on the Defendants' ﬁird Party Plaintiffs' Complaints

against that entity.

Dated this g -~ day o

1989.

'"H. DALE COUK, CHIEF
UNITED STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

FEDERAL DEPOSIT INSURANCE
CORPORATION and PERFECT
INVESTMENTS, INC.,

Plaintiffs,

VS. Case No. 84-C-934-C
DELAWARE ENERGY SHARES,
DUNOCO DEVELOPMENT CORP.,
and LONNIE M. DUNN, JR.,

Defendants.

VSs.

FEDERAL DEPOSIT INSURANCE
CORPORATION, in its capaecity

as Liquidating Agent of

BANK OF COMMERCE AND TRUST
COMPANY,

Counter Defendant

m g Vnget” Nt i St Nant Npnl” Sl gl Nmpl il Nttt Nt Nl Nt Vgl e Naestl ikl "t it ot “ut”

Judgment is hereby entered in favor of the Federal Deposit Insurance Corporation,

in its corporate capacity, against Dunoeg: Development Corporation in the prineipal sum

of $2,803,801.88, plus accrued intere hrough January 31, 1989, in the amount of

$2,575,104.26, plus interest accruing tWiieafter at the rate of $1,497.92 per diem until

paid.
Judgment is hereby entered agait_tis_;'ét' the personal representative of the Estate of
Lonnie M. Dunn, Jr. in the principal a-tﬂdiﬁnt of $900,000.00, with interest accruing from

the date of judgment at the rate of 8.18 ntil paid.

Judgment is entered in favor of th# FDIC, in its capacity as Liquidating Agent of

Bank of Commerce and Trust Company, on Defendants' Counterelaim and/or Third Party

Complaint against FDIC-LA.

JDM/07-89372/al



- Dale Cock, Distriet Judge



ATES DISTRICT COURT
DISTRICT OF OKLAHOMA

IN THE UNITED
FOR THE NORTHE

PICK RALLS,
Plaintiff,

vs. Case No. 89-C-111-C
ADESCO, INC., a corporation;
KYRI, INC., a corporation;
NESTOR, LTD., a corporation;
and K. GEORGE PAGANIS, an
individual and officer and
director of ADESCO, INC.,
KYRI, INC., and NESTOR, LTD.,

Defendants.

.
l
a2
3
wl
)
)
)
)
#)
}
)

This matter comes befofﬁbthe Court on the Stipulation for
Dismissal With Prejudice of tﬁi parties herein.

Being advised in the prd@ises and for good cause shown, the
Court hereby dismisses this mﬂitor with prejudice.

The Court further orderﬁ;each party to bear its respective

attorney's fees and costs of this action.

st, 1989.

]"L_,
DATED this ﬁ day of M

T BALE COOK
'7“NITED STATES DISTRICT JUDGE




IN THE UNITED
FOR THE NORTHERN

5 DISTRICT COURT

TRICT OF OKLAHOMA
SHERYL A. WEBSTER, ‘{@’
Plaintiff,

Y

vS. No. 87-C~718-B

AVIS RENT-A-CAR SYSTEMS, INC.,

Tt N il Nt Nl Vgl Vgt it Vot

Defendant.

This action for alleged rHge discrimination in employment in

violation of Title 42 U.S.C. §3000(e) e seq. and pendent claims of

breach of contract and public .icy wrongful discharge, was tried

to the Court, without a jury, +the dates of June 28, 29 and 30,
and July 24, 1989. Following a consideration of the evidence
presented and arguments of cou 1 concerning the relevant issues,
the Court enters the following :ndings of Fact and Conclusions of
Law:
FIN FACT
I. The parties stipulatlid to the following relevant facts
in the Pretrial Order filed ‘June 26, 1989, and the Court so
finds: (The Court's Findings - brackets were not set out in the
Stipulation)
1. This action aﬁ under Title VII of the Civil
Rights Acts of 1964, 42 U.S.C: §2000(e).
2. Jurisdiction is ;haed upon 28 U.S.C. §§ 1331, 1332,

and 1343.

J



3, Plaintiff is al
of the Court.

4. The amount in cdiifroversy in this matter exceeds Ten
Thousand Dollars ($10,000.00); #clusive of costs and interest.
5. Plaintiff is am fblack female] individual and is a
citizen of the State of Oklah

6. Defendant Avis now and at all times mentioned
herein was, a corporation duly vganized and existing under and by
virtue of the laws of the St#ike of Delaware [principal place of
business New York] and doing iness in the State of Oklahoma.
7. Defendant Avis

an employer within the meaning of

42 U.S.. §2000(e) (b).

8. Plaintiff began employment with Defendant Avis as

a domestic sales agent on Jung 29, 1981.
9. Plaintiff was dlBgharged from her employment on July
29, 1985.
10. Plaintiff mely filed a claim of race

diserimination with the Equa ployment Opportunity Commission/




Oklahoma Human Rights Commiss 'EEOC/OHRC" .

11. The Equal Emple T'Opportunity'Commission ("EEOC")
issued Plaintiff a right-to=- Jetter dated June 1, 1987, and
Plaintiff thereafter timely f? this action.
12. Plaintiff was a final written warning, placed
on thirty (30) days' probatio :Tinformed that at least ten (10)
of her calls would be monitor uring the probation period.
13. Plaintiff's ca ::were monitored thereafter on at
least two (2) separate occasi

14. a. The follo " hourly rates were paid to each

reservati gent on the following dates:

1986: $9.05 per hour.

2. 1987: $9.35 per hour.
3. 1988: $9.72-1/2 per hour.
4. 1989: $10.07 per hour.

b. The valu ‘the Company's employee benefits

which Plaintif ﬁid have received had she not been
discharged was . out of her wages.

c. Had plai ¢ remained employed by Avis to the
present date, ould have received under the Avis
ESOP, $196.52 . bruary 1, 1988 and $1,800.70 on
February 1, 1
d. The cost flaintiff for insurance coverage
would have be 12.00 per month single coverage,
$15.00 for & nt coverage. Plaintiff had

elected depe



IT. In Plaintiff's Exhibif 37 the parties stipulated to the
Plaintiff's loss of wages, be fits, and employee stock options
(ESOP) as follows:

July 29, 1985 Would have flade with AVIS $18,200.00

Actually miie 10,831.57
Differenca. 7,368.43%

1986 18,824.00
1,302.50
17,521.50%
1987 19,448.00

629.40
18,818.60%
1988 20,228.00
10,700.85

9,527.15%

Jan. 1 to
June 22, 1989 9,667.20
7,168.50

2,498.70

Total Lost Wages $55,734.38

Value of Benefits 13% 7,245.47
ESOP (Employee Stock OwnegBhip Plan) 196.52
: 1,800,770
Grand Total $64,977.07
III. The Plaintiff did ni ave a contract of employment for

a specific term with the Defendant.

IV. Over the approxii #1y four-year period prior to

Plaintiff's termination her p rmance reviews indicated she was

a satisfactory employee. Untidithe time of the events in guestion
in July 1985, the Plaintififfs only significant employment
deficiency was that she had ﬁ iously been reminded of excessive

absences. The Plaintiff had ré ved two promotions during her time



of employment which included gignment on the 0-6 desk which

was a special group of res nists dealing with long-time
customer corporate executive he Secret Service.
v. on July 3, 1985, vis customer telephoned Avis
management and complained t Plaintiff had been rude and
discourteous to him during a t@ ione conversation. The Plaintiff,
coincidentally, received the fhone call from this complaining
customer and referred the calii fﬁ a supervisor at the customer's
request.’

VvI. Following the cust; “@gomplaint, Supervisor Kathleen
sullivan monitored and recor fproximately 25 calls received by
the Plaintiff. During nume f these calls the audio tape
reveals the Plaintiff acted *ferently dealing with customers
and was occasionally discourt #. Between calls the Plaintiff
would use profanity at her sté on the reservation floor, which
could potentially be overhai y customers talking to other
reservationists. .

VII. According to the eservation Center Policy Guide
(Plaintiff's Exhibit 1, page€ i use of profane or lewd language
is a sufficient grounds f£i immediate dismissal. Rude or

discourteous treatment of cus s is a grounds for discipline.

'The Plaintiff recogniz
after she had transferred h
to refer to the customer
"hastard," and "motherfucke

complaining customer's voice and
ugh to the supervisor was heard
e audiotape as an "asshole,”




VIII. Avis supervisors xpected and required to take

corrective disciplinary acti en an employee's performance is
not in keeping with Avis rds. Except for more serious
violations, supervisors ma se between various forms of
progressive discipline such 6unseling, verbal and written
warnings, suspension and tefm fon. Supervisors are vested with
some discretion in reference { 1e level of discipline.

IX. ©On July 9, 1985, Mighael Fitch, Division Manager, and
Kathleen Sullivan met with tiff and informed her of the
results of the prior monitor iring which Plaintiff exhibited
rude behavior and use of pro nguage. Plaintiff at that time
was given a formal written wa  which placed her on thirty days!'
probation and informed her t . least ten of her calls would be
monitored during the probatiol iod. (Plaintiff's Exhibit 2).
X. On two separate o¢ ns the Plaintiff's calls were
monitored within the period. ng the second monitoring session,
Plaintiff again displayed in; ent and discourteous behavior.
Specifically, Plaintiff sarcas .¢ally stated to a potential
customer in reference to hig : iry concerning competitive car
rental rates, "This is Avis, yless." The customer responded,
indignantly, he knew it was y;ess, and hung up.
XI. Plaintiff was dis & on July 29, 1985 by Michael
Fitch because of her rude iscourteous manner toward Avis
customers, and use of profa uage. (Plaintiff's Exhibits 2

and 20).



XII. Plaintiff requestﬁ' as authorized by the Avis
Reservation Center Policy Guidé {Plaintiff's Exhibit 1, p.71) that

Supervisor John Sellers (a bl#itk male) review her termination.

After Mr. Sellers!' review .'aoncluded the termination was

justified for the reasons stat (Plaintiff's Exhibits 3 and 4).

XITI. Plaintiff filed a #harge of discrimination with the
Equal Employment Opportunity C iﬁaion ("EEOC") alleging violation
of 42 U.S.C. §2000(e). Plai - received a right-to-sue letter
from the EEOC on June 1, 1987

XIV. From a review of Mll of the evidence presented, the

plaintiff has failed to est#blish by a preponderance of the
evidence that her terminatie of employment was influenced or

motivated by considerations @fiher race. It cannot be reasonably

concluded from the evidence fﬁt pPefendant's stated reason of
Plaintiff's indifference and 'ﬂa and discourteous treatment of
customers or profanity at her stk station was pretextual.
XV. Plaintiff has mad ﬁa showing that she was treated
differently from similarly si ed white employees, and therefore
has failed to raise an inferet f discriminatory treatment based
on race.

XVI. The manner in whig¢ ?aintiff was disciplined by first
being issued a final warning. ﬁ placed on thirty days' probaticn
and then ultimately terminated was reasonably consistent with the
way other Avis employees we :@alt with under similar employee

conduct situations, and was f£#dr under the circumstances.



XVII. Plaintiff has made n#l @howing the Defendant breached any
contractual obligation which ﬂ owed to the Plaintiff.
XVIII. Plaintiff had mads “showing that her discharge and

termination was wrongful or in-'%y:way violative of public policy.

1. The Court has jurisﬁ {on over the parties and subject

matter of this case. 42 U.S,@. §2000(e) efseq; 42 U.S.C. §1331,

§1332, and §1343.

2. Any Finding of Fa@k above which might be properly
characterized a Conclusion of l#w is incorporated herein.
3. Under 42 U.S.C. §26 ) the Plaintiff has the initial
burden of establishing a prima ¢ase by showing that the Defendant

acted with unlawful discrimi

Ibfy purpose. McDonnell Douglas

Corp. V. Green, 411 U.S. 792; @2'(1973). Once a prima facie case 1is

established the employer need ¥ articulate some legitimate, non-

discriminatory reason for th ject employment decision. Board

of Trustees v. Sweeney, 439

.. 74 (1978): Furnco Construction

$80) ; McDonnell Douglas v. Green,

Corp. v. Waters, 438 U.S. 567
supra. The employer bears th@ Burden of explaining clearly the
nondiscriminatory reasons f: its employment action. Texas

Department of Community Affagk Burdine, 450 U.S. 248 (1981).

4. After the Defendant: articulated the nondiscriminatory

reason or reasons for its ment action, the Plaintiff must



then prove by a preponderan “¢the evidence that the reasons

explained are a pretext for ination. McDonnell Douglas v.

Green, 411 U.S. at 904-5, 9 er v. MCI Telecommunications

Corp., 773 F.2d4 1116 (10th ¢ 5}, and Ray v. Safeway Stores,

614 F.2d 779 (10th Cir. 1980)

5. Plaintiff has faile © establish a prima facie case of

discriminatory discharge becat she has failed to show that she

was treated any differently. n similarly situated nonblack

employees in reference to he arge.

6. Defendant Avis r Plaintiff's claim of race

discrimination by articulat & legitimate nondiscriminatory

reason for Plaintiff's discha e., because of her indifferent

and discourteous manner tow Avis customers as well as her

indiscriminate use of profan age. Plaintiff was discharged

for nondiscriminatory reasons, on the basis of her race.

7. The evidence has tablished Plaintiff's alleged

pendent claims of breach of ¢ or wrongful discharge centered

in public policy reasons. B ~-Mart Corp., 770 P.2d 24 (Okl.

1989).

8. A Judgment shall b /ed contemporanecus herewith in

favor of the Defendant and ag: the Plaintiff in accordance with

these Findings of Fact and C iions of Law.

e

DATED this /&~ day o st, 1989.

-:jﬁ?/ *L,£%7/{C;)i\ 1 ;;:76

THOMAS R. BRETT
“ UNITED STATES DISTRICT JUDGE




IN THE UNITED SPATES DISTRICT COURT '
FOR THE NORTHERN'S \/

SHERYL A. WEBSTER,
Plaintiff
vSs.

AVIS RENT-A-CAR SYSTEMS, INC.

e Nl Vet VgtV Vsl Vil ant® it Wut®
=2
0
[+ 2]
~]
1
¢
<)
.
[02]
I
51

Defendant

In Keeping with the Findifigs of Fact and Conclusions of Law
entered this date, Judgment; "hereby entered in favor of the
Defendant, Aavis Renth-Car. retems, Inc., and against the
Plaintiff, Sheryl A. Webster,
dismissed. Costs are to be
timely applied for pursuant to
their own respective attorney Bes .

DATED this _ /7~ day of #jigust, 1989.

k _/Tf._,..- e |
- T gy ol S AT

THOMAS R. BRETT o7
UNITED STATES DISTRICT JUDGE




UNITED STATES
NORTHERN D

CT COURT FOR THE
OF OKLAHOMA

‘T LBy
UNITED STATES OF AMERICA, o
AU 109589

Plaintiff,

taele O (‘E,~,'Qr' [

RSN [P

vsS. o NVETTT (e
HERBERT A. ROBERTS,

Defendant. CIVII. ACTION NO. 81-C-449-C

DEFAU] GMENT

consideration this g Eday

ppearing by Tony M. Graham,

This matter comes
of August, 1989, the Plaint
United States Attorney for thern District of Oklahoma,
through Nancy Nesbitt Blevi istant United States Attorney,
and the Defendant, Herbert. rts, appearing not.
The Court being fu :'ised and having examined the
court file finds that Defen “Herbert A. Roberts, was served
with Summons and Complaint mber 28, 1988. The time
within which the Defendant ‘have answered or otherwise
moved as to the Complaint ha# Bxpired and has not been extended.
The Defendant has not answe r otherwise moved, and default
has been entered by the Cle this Court. Plaintiff is
entitled to Judgment as a m

IT IS THEREFORE ORD] ‘ADJUDGED, AND DECREED that the

Plaintiff have and recover nt against the Defendant,



Herbert A. Roberts, for the @ f $1,565.10, as of

August 2, 1989, plus interest uﬁhe rate of 12 percent per
annum, until judgment, plus }

legal rate of jz,7L5 percent

this action.

est thereafter at the current

tnnum until paid, plus costs of

NNB/mp



e

edJ 0BA # 5026 .,
b
f JJ B Q IJJC
IN THE UNITED S 8 DISTRICT COURT  .'.. ¢ ©:' o opopo
FOR THE NORTHERN TYRICT OF OKLAHOMA U.J3.Lio7i07 ColsT

JEFFERSON INSURANCE COMPANY,
a New York corporation, ,
No. 89-C-15-EV
Plaintiff, :

vs.
MICHAEL GOWER,

Defendant.

STIPULATION OF DX SAL WITH PREJUDICE

COMES NOW the Plaintiff gfferson Insurance Company, and

Michael Gower, Defendant, and } 1y stipulate pursuant to Federal
Rules of Civil Procedure 41, and @ above captioned matter can and
is dismissed with prejudice aﬁ 311 issues in the case have been
settled.

pectfully submitted,

,ES, KING AND SMITH

L,-;’L yLL-?— /52/

ENNIS XKING - OBA # 5026’
ttorney for Plaintiff

)3 Expressway Tower



RDSON, MEIER & ASSOCIATES

P N

EIER — OBA # 6122

\GORY
orne Defendant and

Counterclaimant,
Michael B. Gower

7 South Lewis, Suite 520
OCklahoma 74105



IN THE UNITED 8
FOR THE NORTHERN

DISTRICT COURT Lo
RICT OF OKLAHOMA .

AMERICAN GUARANTY INVESTMENT
CORPORATION,

Plaintiff,

vs. Case No. 89-C0014-C
MIDAMERICA FEDERAL SAVINGS AN
LOAN ASSOCIATION AND STATE
FEDERAL SAVINGS AND LOAN
ASSOCIATION,

W W L WO LY L% Lt LY N D1 11 W R

Defendants.

MUTUAL D
Plaintiff American Gu@ y Investment Corporation and
Defendant and Third Party Pla! #f State Federal Savings and Loan
Association mutually dismis? h prejudice their respective
claims, counterclaims and thi ;arty claims in the above-styled
action.
L

Respectfully submitted,

. C

ike Barkley

ank H. McCarthy

John D. Clayman

BARKLEY, RODOLF, SILVA,
McCARTHY & RODOLF

2700 Mid-Continent Tower

401 Scouth Boston Avenue

Tulsa, Oklahoma 74103

(918) 599-9991

Attorneys for State Federal
Savings and Loan




MBL

Curtis Biram

Biram & Kais

Pratt Tower, Slxth Floor
125 West 15th Street
Tulsa, Oklahoma 74119

Attorneys for AGIC and
Allen V. David

I certify that on the 9
correct copy of this pleading .
the following counsel who have

day of August, 1989, a true and
mailed, with proper postage, to
@ared in this action:

Richard Hix
L. Dru McQueen :
Doerner, Stuart, Saunders, Dan & Anderson
1000 Atlas Life Building
Tulsa, Oklahoma 74103

Barry K. Beasley
Huffman, Arrington, Kihle, Gal
1000 Oneck Plaza

100 West Fifth Street
Tulsa, Oklahoma 74103




ORS CORPORATION, an Oklahoma
corporation, et al.,

Pl ffs,
vS. No. 87-C=-426-E

WALTER L. MAGUIRE a/k/a
WALTER L. MAGUIRE, SR., et al.

WALTER L. MAGUIRE a/k/a
WALTER L. MAGUIRE, SR.,

vs.

ROBERT A. ALEXANDER, JR.,

COunterd-=
and
DON EVE, et al.,

Additional Counterd

COME NOW Richard Cowan, dditional Third-Party Defendant,

and Walter L. Maguire, Sr., W L. Maguire, Jr., The Maguire
Foundation, Inc., a Connectic sorporation, Uniterra
Corporation, a Nevada corpord and Premier Title and Mortgage
Company, Inc., a COnnecticut; soration, the Defendants/Counter-
Plaintiffs, the undersigned % iﬁs, and pursuant to Rule

41(a)(1)(ii) of the Federal 1 & of Civil Procedure, hereby




stipulate to the dismissal wi

and among them in this action.:

35861001.VG

rejudice of all claims between

pectfully submitted,

IAM J. DOYLE III

ot [ Saholun

irold W! Salisbury, OBA[J#12845
520 Mid-Continent Tower
Tulsa, Oklahoma 74103

918) 583-7766

PORNEY FOR ADDITIONAL
PARTY DEFENDANT

, ESTILL, HARDWICK, GABLE,
"GOLDEN & NELSON, P.C.

Coaine V PP

@laire V. Eagan, OBA #554
gusan L. Jackson, OBA #11365
4100 Bank of Oklahoma Tower
“one Williams Center
‘Malsa, Oklahoma 74172
(918) 588-2700

TORNEYS FOR DEFENDANTS/
NTERPLAINTIFFS



CERTIFICA ¥ MAILING

1989, a true and correct copy of the

™
I hereby certify that on this 7’ day or .
ach of the following with proper postage

above and foregoing document was mailed
thereon fully prepaid:

James E. Green, Jr., Esq.
Comfort, Lipe & Green, P.C.
2100 Mid-Continent Tower
401 South Boston Avenue
Tulsa, OK 74103

Attorneys for Plaintiffs,
ORS Corporation, Uentech and
ORS Development Corporation
and Additional Counterdefendan
ORS Canada, Ltd. and EOR Lt

William J. Doyle, III, Esq.
2520 Mid-Continent Tower
401 South Boston Avenue
Tulsa, OK 74103
Attorney for Additional !
Counterdefendants, V. E. Goodw
and Richard Cowan

B. Hayden Crawford, Esq.
Crawford, Crowe & Bainbridge
1714 First National Building
Tulsa, OK 74103

Attorneys for Additional
Counterdefendant,

Robert A. Alexander, Jr.

Michael L. Seymour, Esq.
1717 East 15th Street
Tulsa, OK 74104
Attorney for Additional
Counterdefendants,
Homer L. Spencer, Jr. and Do!

Stephen B. Riley, Esq.
Chapel, Wilkinson, Riggs & A
502 West Sixth Street
Tulsa, OK 74119-1010
Attorneys for Additional
Counterdefendant, J. L. Diam



SLJ-0127-E

Bert C. McElroy, Esq.
2520 Mid-Continent Tower
401 South Boston Avenue
Tulsa, OK 74103
Attorney for Additional
Counterdefendant, Robert Case

Fred C. Cornish, Esq.
Robert Renbarger, Esq.
917 Kennedy Building
321 S. Boston

Tulsa, OK 74103
Attorneys for Additional
Counterdefendants, .
John Carl Wood and Michael Rogges

R. Thomas Seymour, Esq.
230 Mid-Continent Tower
401 South Boston Avenue
Tulsa, OK 74103
Attorney for Additional
Counterdefendant, Robert H.




UNITED STATY STRICT COURT
NORTHERN DI OF OKLAHOMA

1
HE

&

COLORADO GAS COMPRESSION, INC, WS -7 ‘

a Colorado corporation,

JACK C.Si/en CLER
US oIS TRICT BaRT
No. 89-C-252-~B .-

Plaintiff 
vs.

BOB BAKER d/b/a Gasco Product
Company,

Defendant.

Tt Mkl Vi’ Vst Vnitl Wit st i Vit st st

This matter comes on onsideration upon Plaintiff's

application for recovery of at @y's fees and costs, filed herein

on June 1, 1989. The Court fi attorney's fees and costs should

be awarded in the following a

Attorney's fees.... et s e sseen e $423.75

Bill of costs...... N $195.00

IT IS SO ORDERED this ‘day of August, 1989.

%ﬂéﬂfxﬁ/(/@)/f/%

< THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED .

: 8 DISTRICT COURT
FOR THE NORTHERM

LUC J. VAN RAMPELBERG,
Plaintiff,
Vs, No. 89-C-326-E

UNITED STATES OF AMERICA,
et al.,

Defendants.

The Court has for conside on the Report and Recommendation

of the Magistrate filed May 4 ﬁ?. After careful consideration

of the record and the issues, uding the briefs and memoranda

filed herein by the parties, . Court has concluded that the

Report and Recommendation of agistrate should be and hereby

are adopted by the Court.

IT IS THEREFORE ORDERED the case is hereby dismissed.
%

ORDERED this _“7 *day gust, 1989.

M___

ED STATES DISTRICT JUDGE




e,

PES DISTRICT COURT
[STRICT OF OKLAHOMA

IN THE UNITED 8
FOR THE NORTHERN

DAVID RUNNELS,
Plaintiff,

vs. No. 88-C—138i4g
FARMERS INSURANCE EXCHANGE,
TRUCK INSURANCE EXCHANGE,
FIRE INSURANCE EXCHANGE,
MID-CENTURY INSURANCE CO.,
FARMERS NEW WORLD LIFE INS. CO
FARMERS INSURANCE CO., INC.,

vvukuvuvv'vvvu

Defendantsg

Summary Judgment filed hereffi on June 26, 1989, by Farmers
firance Exchange, Fire Insurance
Exchange, Mid-Century Insurang§ Co., Farmers New World Life Ins.
Co. and Farmers Insurance , “Inc., (hereinafter Farmers or
Defendants), the response th ’&ﬁ by Plaintiff, and Defendants'
Reply. |

The following facts apped .;be undisputed or established by
competent evidence.' The comp cy of evidence offered in support
of a motion for summary jud.ﬁ ﬁ'is not to be judged on the same
basis as evidence which is off _Iat trial. Securities & Exchange

Comm. Vv. American Commodity Inc., 546 F.2d 1361 (10th

pf letters between the parties,
e parties. Documents filed in

¢ judgment are to be used to
: ‘exist and not in order to decide

Nascone, 364 F.Supp. 967
352.

'certain documents (cop}
etc.) have been proffered
support of a motion for
determine whether issues of %
the fact issues themselves.
(D.C.Pa. 1973), supplemented




Cir. 1976).

(1) Plaintiff and Def ants entered into, in 1979, a

contract wherein Plaintiff e to sell, as an independent

contractor, insurance policie o be issued by Defendants. The

Agency Agreement’ (hereinafte Agreement) provided, infer alia, as
i

follows:

"T. Nothing contained h
be construed to cCE
employer and employeé
independent contrac

in is intended or shall
- the relationship of
ather, the Agent is an
for all purposes.

by the Agent is solely
sretion, and the persons
ad  the area wherein
| wonducted is at the

The time to be expen
within the Agent's d
to be solicited
solicitation shall
election of the Agey

ndependent contractor,
determine the tinme,
ich the objectives of
ied out, provided only
o normal good business
fitate and Federal laws
‘of the Companies and

The Agent shall, as
exercise sole righ
place and manner i
this Agreement are
that the Agent cont
practice, and to a
governing the cond
their Agents."

(2) Plaintiff, in appre 'ﬁtaly April, 1986 became employed

with Jim Furman Acura in Tuls: 1ing automobiles, but continued
to hold himself out as an insiifAnce agent.

(3) Plaintiff, in appy '
insurance agency to his hom

location.

(4) Plaintiff and gndants' employees experienced

2Attached to both Pla

#f's Response and Defendants'
Appendix.




difficulty in their business lonship due to Plaintiff's new

office location, new employme several other matters related
to customer servicing and comn ‘premium renewals (particularly
Tulsa Truck Rebuilders' acco ch was in dispute as early as
1985) .

(5) After a series of gs and exchanges of memos and
letters, Defendants termin “ plaintiff's agency contract,
effective December 29, 1987.

Defendants seek summary
absolute right to terminate
The Court concludes such a r :4ndeed, exists. The issue then
isn't a termination right di the issue is denial of future
renewals.

Although the contract p : "No service commissions will
be payable to the Agent aft jnation of the Agreement," the
Hall case’ indisputably injec ture renewals" into the current
dispute.

Both Plaintiff and Defe are acutely aware of the Hall

case which involved essentia se same Defendants and an Agency

*The Agreement provides
C. This Agreement
Agent and may

or the Compani

notice.

nates upon the death of the

‘lLast sentence of Parag

*Hall v. Farmers_ Ins. 713 P.2d 1027 (Okl. 1985).




e

Agreement identical to the o In Hall, the Oklahoma

Supreme Court reinstated a ju QVQrdict in favor of a terminated

insurance agent (Hall). “Jury had found that Hall was

wrongfully terminated in tha @ insurance company intended to

deprive him of the fruits of Hhils contract renewal commissions

thereby breaching an implied i“anant of good faith. Punitive

damages were awarded.

There are several factua} mspects which distinguish the Hall

case from the present matter:

(a) For ten years both H#lll and Farmers performed
to the mutual satigiflietion of the other. In
the present case discord existed even
before Plaintiff's , officing and new Jjob
problems arose. :

® on an annual basis than
refore had more to lose

(b) Hall grossed much
did Plaintiff and
when terminated.

@¢r only several months
- led a group of other
protesting what was
se been the termination
fellow Farmers agent.
"the Defendants had a
geveral years as each
o, "

(c) Hall was terminated
of acrimony after H
Farmers' agents
considered by them
without good cause:
Plaintiff Runnels -
continuing skirmisk
appeared to "buil

There are no public policy ov@r

ones in the present case and the
issue of an unconscionable ﬁ igh of an implied covenant of good

faith would be a matter for Ji :,decision after all the facts of

°$42,000 yearly, of w
opposed to present Plaintif

$35,000 were renewal premiums as
$13,000 to $20,000.



et

this case are presented.’

Summary judgment pursuant o Fed.R.Civ.P. 56 is appropriate
where "there is no genuine is# 8 to any material fact and that
the moving party is entitled: » judgment as a matter of law."

celotex Corp. V. Catrett, 477 317, 106 S.Ct. 2548, 91 L.Ed.2d

265, 274 (1986): Anderson V. Inc., 477 U.S. 242, 106

s.ct. 2505, 91 L.Ed.2d 202 (i8i§6); Windon Third 0il and Gas V.

Federal Deposit Insurance pation, 805 F.2d 342 (10th cir.
1986) . i

In the case at bar the sential facts, while in 1little
dispute, are capable of comn: cting interpretations as to the
reasonable inferences to be #yn therefrom. Summary Jjudgment
should not be granted if dence is such that conflicting
inferences may be drawn theref i; or if reasonable men might reach

different conclusions. av. & Loan, Inc. v. Aetna Cas. &

Sur. Co., 381 F.2d 245 (4th €. 1967). Particularly is summary

ag at this time, the impact of 23
are limited to an amount equal
filess the Court shall find

"The Court is not addresd
0.5. §9, wherein punitive d
to the amount of actual damad

nvincing evidence that
of conduct evincing a
egard for the rights of
yaud or malice, actual
ry may give damages for
nd by way of punishing
, percentage limitation
in this section shall

"[T]here is clear aj
the defendant is gu
wanton or reckless |
another, oppressia
or presumed, then €
the sake of examp
the defendant, an
on such damages set
not apply."

However, the Court con¢
summary judgment considerat
task in making such a showing

, under the evidence before it for
+he Plaintiff faces a difficult



judgment inappropriate where t primary issue is one of intent and
motive. Romero v. ion Pac ]
In this case the motive and i
Plaintiff's agency contract ig Hhe issue.

Accordingly, Defendants' Mition for Summary Judgment should
be and the same is herewith Dﬁ ;

IT IS SO ORDERED this day of August, 1989.

S
S oA
%/ 1y /%’f £ y

THOMAS R. BRETT = ’
‘UNITED STATES DISTRICT JUDGE

laintiff's deposition testimony
ndants, that Plaintiff's old
her agent under an arrangement
ceived one-half of the renewal
ndants) retained the balance.

*The Court is not unmindful
(Pp. 307-318), undenied by
policies were turned over to
whereby the new servicing ag
commissions and the Company (D



IN THE UNITED STA DISTRICT COURT FOR THE
NORTHERN D

PHILLIPS PETROLEUM COMPANY
and Subsidiaries

Plaintiff

V. CIVIL NO. 87-C-408-E
UNITED STATES OF AMERICA,
Defendant

LOSING ORDER

1t appearing to the C ~that the parties have reached

tentative grounds for settl this case is hereby adminis-
tratively closed for a perio gix (6) months. If the parties
have not notified the Court a final settlement by that date

the case will be set for sch

SIGNED this _J day

ing conference.

L o , 19887
G, e

Approved for entry:

D. W. McNEILL
PHILLIPS PETRQLEUM COMPANY
710 Plaza Office Building
Bartlesville, Ok 74004
(918) 661-8278

"Attorney;, Tax Division
 Department of Justice

_Room 5B31, 1100 Commerce Street
:Dallas, Texas 75242

(214) 767-0293

ATTORNEY FOR UNITED STATES

BEOONE, SMITH, DAVIS & HURST.

LLOYD G. MINTER

GARY L. MADDUX

500 ONEUK Plaza

100 West 5th Street
Tulsa, Oklahoma 74103
(918) 567-0000

ATTORNEYS FOR PLAINTIFF
PHILLIPS PETROLEUM COMPANY



IN THE UNITED STAY#i DISTRICT COURT FOR THE CRs
NORTHERN DJS#RICT OF OKLAHOMA

CHARLES A. FIELDS,
Plaintiff,

v. 8g-Cc-511-E ./

LT. DAN CHERRY, et al,

Defendants.

e Vs T Mt Ne? S Vo St Nwst®

k]

The cCourt has for consill@ration the Report and Recommenda-

tion of the United States Ma rate filed June 19, 1989 in which

the Magistrate recommended the Defendant's Motion to Dismiss

be granted and the case dism d.

No exceptions or objecﬁ . have been filed and the time for
filing such exceptions or ok ions has expired.
After careful consideﬁ ;ﬁm of the record and the issues,
the Court has concluded th the Report and Recommendation of
the United States Magistraté hould be and hereby is affirmed.

It is, therefore, Or.:'w that the Defendant's Motion to
dis dismissed.

4221(440/ , 1989.
J

Dismigs is granted and the

W
pDated this Jﬂf- day of

ELLISON

UNITED STATES DISTRICT JUDGE
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IN THE UNITED . :
FOR THE NORTHERM BISTRICT OF OKLAHOMA B

PAUL R. BUHL and PATRICIA S. -
BUHIL,

Plaintiffs,
No. 88-C-1384-E

vs.

DAVID G. WEATHERS and
GRAHAM WEATHERS,

Defendants.

The Court has for consi&: on the Report and Recommendation

of +the Magistrate filed 12, 1989. After careful
consideration of the record j ﬁhe issues, including the briefs
and memoranda filed herein bgj ‘parties, the Court has concluded
that the Report and Recomma; fon of the Magistrate should be
adopted by the Court in part ##i# rejected by the Court in part.
IT IS THEREFORE ORDERED #ljat the Magistrate's recommendation
that this matter should be erred to the Middle District of
North Carolina pursuant to ﬁ;s.c. §1404(a) is affirmed and
adopted by this Court. Thi #ion is accordingly transferred to
the United States District C¢ for the Middle District of North
carolina. The Magistrate's ¢ gﬁandation that Defendants' Motion
to Dismiss for lack of pers i'risdiction be denied as moot is
rejected by this Court. Def ks’ Motion to Dismiss for lack of
personal jurisdiction is he fubeyance to be considered on its

merits by the United States ﬂ rict Court for the Middle District



of North Carolina.

ORDERED this

a4

day

4 1989.

S Q. ELLISON
'ED STATES DISTRICT JUDGE



IN THE UNITED STAT
NORTHERN DT

DISTRICT COURT FOR THE
ICT OF OKLAHOMA

MIDAMERICA FEDERAL SAVINGS AND
LOAN ASSOCIATION,

Plaintiff,

vs. Case No. B88-C-1341-E
SHERIDAN PROPERTIES, INC.,

a Tennessee corporation;
ROBERT J. PHILLIPS; WANDA N.
PHILLIPS: JUSTIN LYON; :
RAYMOND M. BRIGGS and HELEN P,
BRIGGS; ERWIN LEE KING and
EILEEN L. KING; JAMES O.
SHOEMAKER; MELANIE SHOEMAKER;
THOMAS C. HARMON; PANTEGO
PROPERTIES, INC., an Oklahoma
corporation; and CARPETLAND,
INC.,

{&a

Defendants,

and

VIRGYL D. JOHNSON and GREEN
COUNTRY APPRAISAL SERVICE, INC
an Oklahoma coporation,

Third-Party
Defendants.

ORDER. DISMISSAL

This matter comes on be } me, the undersigned Judge of the

United States District Court r the Northern District of

Oklahoma on this g‘ﬁ day

the Application of the Defend

..(}116% , 1989, pursuant to
s, Roﬁgrt J. Phillips and Wanda
N. Phillips to dismiss their terclaim against Plaintiffs with
prejudice. For good cause 8 the Court FINDS that the Appli-

cation should be granted.




IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the

Defendant's Counterclaim againgt Plaintiff Local America Bank of

Tulsa F.S.B., and Federal Saﬂwqu & Loan Insurance Corporation
as Receiver for MidAmerica Faﬁﬁral Savings and Loan Association

should be and is hereby dismia#ﬁﬂ with prejudice.

- S/ THOMAS R. BRETT
United States District Judge




FIL

IN THE UNITED STATES DISYRICT COURT WITHIN ARD FOR -Z?jE)
e n .

THE NORTRERN DISHBICT OF OKLAHOMA. ,

TINA GALE HUSONG, et vir, 3
Plaint ":fﬂp

CHURCHILL TRUCK LINES, INC., a
Missouri Corporation, et al,

Defendiihte . No. 89-C~339-C

B A i 4

DISMISSAL WiH PREJUDICE

HUSONG, Wife and Husband, and

entitled and numbered cause,

their original petition filed in at their cost.

Dated this _g///5HBay of I

&N ooy

HUSONG, Wife and Husband

READ AND APPROVED:




IN THE UNITED $iM#R& DISTRICT COURT R
FOR THE NORTHE "SYRICT OF OKLAHOMA SR e

WG -3 10 <6‘

CLAUDE MILLSAP SR. AND
DOROTHY MILLSAP,

Plaintiffs,
vs.

ORKIN EXTERMINATING COMPANY,
INC.,

st S Tt Vst Yo St Santl? Nt Vol Snatl? Nnatt
)
o
0
©
=z
O
0
oo}
Q
m
e}
(X
|
=

Defendant.

COME NOW the Plaintiff adude Millsap, Sr., and Dorothy
Millsap, by and through thei: , Bruce W. Gambill, and the
Defendant, Orkin Exterminatin
counsel Richard A. Paschal, uﬁnt to Rule 41l(a) (1) (ii) of the

Federal Rules of Civil Proce:
action. It is stipulated by arties that they shall each bear

DATED this _3 _ day of

1Y & GAMBILL

g [t W, ﬂamlnﬂ

Bruce W. Gambill #3222
P. 0. Box 329

pPawhuska, Oklahoma 74056
(918) 287-4185




sr78918

YRT, LIPE & GREEN, P.C.

A, frpetel

Richard A. Paschal #6927
‘2100 Mid~Continent Tower
‘401 South Boston
Tulsa, Oklahoma 74103
(918) 599-1907

RNEYS FOR DEFENDANT,

| EXTERMINATING COMPANY, INC.



ITSTRICT COURT FOR
T OF OKLAHOMA

IN THE UNITED STAT
THE NORTHERN D

EXECUTIVE OFFICE NETWORK, INC.

a California Corporation,
Plaintiff

VS. Case No, 87-C-966-C

GREGORY D. LORSON,

Defendant,

FILEDL
AUG2 1989

Jack C. Silver, Clerk
g, DISTRICT COUPR

and

-_—

APPLIED TECHNICAL SUPPORT,

Garnishee..

R
_L:i“ day of

This matter comes on f-hearing this

(({(ﬁnkétj_ , 1989 upon.f
i

ication and Affidavit of the

plaintiff duly made for judgme :y default., It appears that the

garnishee herein is in default the Clerk of the United States
District Court has previousl: éxched the records and entered
the default of the garnisﬁ : It further appears upon
plaintiff's Affidavit that gar ee is indebted to plaintiff in
the sum of $256,000.08 with test at the rate of $65.75 per
diem from September 27, together with costs and an
attorney's fee of $304.0 or failure to answer the
Postjudgment Wage Garnishm itimons served on it. The Court
having heard the argument of sel and being fully advised,
finds that the garnishee is infant or incompetent person,

and that judgment should be et éd for the plaintiff.



."-...—

IT IS THEREFORE ORDERED, ED AND DECREED that plaintiff

recover from garnishee the s 250,000.090, plus interest at

the rate of $65.75 per diem £ ptember 27, 1987, together

‘n the sum of $304.06, for all

y of ﬁéﬁ#/‘ , 1989,

TUNITED STATES DISTRICT JUDGE

with costs and an attorney's
of which let execution issue.

Judgment rendered this

Approved:

Counsel for Pkéintiff




UNITED STATES OF AMERICA,

Plaintiff,

V.

THREE CERTIFICATES OF
DEPOSIT: NUMBERED

806909, 806910, and 806911,
ISSUED BY THE FIRST
NATIONAL BANK & TRUST CO.,
BROKEN ARROW, OKLAHOMA,

pefendants.

NOTIC

>

H

PRICT COURT FOR THE ™, -

" DISMISSAL

Plaintiff, the Uni

| 'States of America, by Tony M.

Graham, United States Attorﬁ
oklahoma, through Catherine-
Attorney, gives notice that .

dismissed without prejudice

41(a) (1) of the Federal Rule

tfor the Northern District of
Depew, Assistant United States
@ above-styled action is hereby
ﬁ without costs pursuant to Rule

of Civil Procedure.

Respectfully submitted,

TONY M. GRAHAM

Unitzi States Attorne
f f@%‘,',

CATHERINE J. DEPEW

Assistant United States Attorney
3600 U.S. Courthouse

333 West 4th Street

Tulsa, Oklahoma 74103




CERTIFICATS OF SERVICE

This is to certify at on the o?J day of August 1989,

a true and correct copy of th& foregoing was mailed, postage

prepaid thereon, to: Steven A. Heath, Esg., 515 South Main, Suite

300, Tulsa, Oklahoma 74103, “James F. Bullock, Esqg., Pray,

arlar, Oneok Plaza, Tulsa, Oklahoma

Do ([ Dan

"ASsistant United States Ktkorney

walker, Jackman, Williamson

74103.

CID:ssg




IN THE UNITED
FOR THE NORTHE

TES DISTRICT COURT
DISTRICT OF OKLAHOMA o ]-‘[
’ N -y F

INDUSTRIAL ELECTRIC ENGINEER

& TESTING COMPANY, Jact
1 C Silve,

Uﬁ.Dmanrh ke

Plaintiff, L IRT

vs.

HONEYWELL, INC.,
Defendant,

vS.

MID-CONTINENT CASUALTY
COMPANY,

Third-Party Defendant,
vs.

JOHN M. PRAKASH and
RANI M. PRAKASH,

Fourth-Party Defendants No. 87-C-906-E

AL WITH PREJUDICE

NOW on this 9th a “January, 1989, by stipulation

of all parties to this actio -Honeywell, Inc., dismisses with
prejudice all claims heretofore asserted in this action. Industrial
Electric Engineering & Testii '.bmpany dismisses with prejudice
all claims heretofore asser n.this action. Mid-Continent
Casualty Company dismisses rejudice all claims heretofore

asserted in this action agai  ﬁcneywell, Inc.




Respectfully submitted,

‘HALL, ESTILL, HARDWICK, GABLE,
GOLDEN & NELSON

: I o
By J Sy e / - R g
" J. Patrick Cremin
QOrval E. Jones

4100 Bank of Oklahoma Tower
One Williams Center

Tulsa, Oklahoma 74172

{918) 588-~-2700

ATTORNEYS FOR HONEYWELIL, INC.

GATES & CLYDE, CHARTERED

€téphen D. Minnis

700 Financial Plaza

6800 College Boulevard
Overland Park, Kansas 66211
(913) 661-0222

_ATTORNEYS FOR INDUSTRIAL ELECTRIC
. ENGINEERING & TESTING COMPANY,
- JOHN M. PRAKASH and RANI M. PRAKASH

SUALTY COMgézY
8. Pinkertor/, Jr.
P. ©0. Box 1409
Tulsa, Oklahoma 74I071

(918) 587-7221

ATTORNEY FOR MID-CONTINENT CASUALTY
COMPANY
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IN THE UNITED
FOR THE NORTHERP

DISTRICT COURT
GEOFFREY TODD BAKER, )JQ [l -
Plaintiff,
No. 88-C-879-B

vVsS.

MCDONNELL-DOUGLAS CORPORATION

Defendant.

In accord with the Orq filed this date sustaining the
gment, the Court hereby enters
judgment in favor of the Defeﬁ ; McDonnell-Douglas Corporation,
and against the Plaintiff, G rey Todd Baker. Plaintiff shall
take nothing of his claim. Costs are assessed against the

Plaintiff and each party is t ¥y its respective attorney's fees.

e
Date, this é%‘kﬂ day

ugust, 1989.

‘zﬁéz::;5%fﬂi;/ffikfﬁéiézz;g;:rab

\j Jack Co S,
LS, D™ il COURT

AMAS R. BRETT
"PED STATES DISTRICT JUDGE

RICT OF OKLAHOMA FILED

oy
-1
-

lerk



St ™

FILED

§ DISTRICT COURT & = . __
TRICT OF OKLAHOMA Y UG - 5739

- b o wd

IN THE UNITED 8
FOR THE NORTHERN

Jack . Silver, Clerk
U.3. DISTEICT CQURT

J

No. 88-C-879-B

GEOFFREY TODD BAKER,
Plaintiff,
vVs.

McDONNELL-DOUGLAS CORPORATION

T Vgl Nt Vst Vsl Vsl Vt? Vinuit® vt

Defendant.

This matter comes before “Court upon Defendant McDonnell-

Douglas Corporation's Motion Summary Judgment pursuant to
Fed.R.Civ.P. 56.

Plaintiff began his oyment with McDonnell-Douglas
Corporation ("MDC") on July 2 985. On or about September 21,
1985, Plaintiff suffered an 1 r to his right knee while working
for MDC. Plaintiff filed a ! &ér's compensation claim in early
March 1986 after MDC had ini 1y declined to characterize the
injury as work related. MDC _ ted Plaintiff a Medical Leave of

Absence from June 5, 1986, un June 29, 1986, so that Plaintiff

could have surgery on his rig. nee. After his medical leave had
expired, Plaintiff went to S ie, Washington whereby he sought
additional medical treatmen! (Plaintiff's Depo. at p. 77).

Plaintiff did not submit a W en request to extend his medical

aintiff's medical treatment in
i to the treatment given by his
Although both physicians treated
ntiff's Tulsa doctor did not refer
for additional treatment.

‘Tt should be noted t
Seattle, Washington was unr
physician in Tulsa, Oklahoma
Plaintiff for a knee injury,
him to the physician in Seat



it

leave of absence beyond June : 1986. (Plaintiff's Depo. at p.

42). On August 8, 1986, Defend mailed a telegram to Plaintiff's
last known address advising hi At his medical leave had expired
on June 26, 1986,° and that Pl iff should contact or report to
MDC's medical department by - t 13, 1986, or he would be
considered to have resigned.’ ¥ntiff did not contact MDC until
August 15, 1986, at which ti MDC stated it would reconsider
Plaintiff's employment statusu_ qé could return to Tulsa, Oklahoma
py August 18, 1986. Plainti! ad scheduled additional medical
treatment during that time pe " and could not both obtain the
treatment and return to Oklah Plaintiff chose to remain in
Seattle and returned to Oklamh in late August 1986. Plaintiff's
Oklahoma doctor gave Plaintifi edical release to return to work
on November 19, 1986. When htiff returned to work with his
medical release, he was +med his employment had been
terminated.

Plaintiff initiated this ersity action pursuant to 85 0.S.

§§5-7 to seek redress frd ;.efendant's alleged retaliatory

discharge of Plaintiff afte .~ filed a worker's compensation
claim. The issues, therefor: e whether Plaintiff's unexcused

absence from work was a legiﬁ e, non-discriminatory reason for

Maintiff's medical leave expired
e did not expire until June 29,
¢position).

2Although the letter sta
on June 26, 1986, Plaintiff’
1986. (Exhibit 2 to Plainti

For the purposes of th
resign, but that it term
Defendant's Brief at p. 11,

on, MDC agrees Plaintiff did not
Plaintiff's emnployment. See



Summary judgment pursuant ﬁerd.R.Civ.P. 56 is appropriate
where "“there is no genuine isﬁ B to any material fact and that
the moving party is entitled #o judgment as a matter of law."

Celotex Corp._Vv. Catrett, 477 “317, 106 S.Ct. 2548, 91 L.Ed.2d

265 (1986): Anderson V. Lib bb Inc., 477 U.S. 242, 106

Windon Third 0il and Gas V.

s.ct. 2505, 91 L.Ed.2d 202 (:

Federal Deposit Insurance Copfieration, 805 F.2d 342 (10th cir.

1986). 1In Celotex, it is stall

"The plain language
entry of summary jud
for discovery and up
who fails to make:
establish the existe
to that party's cas
will bear the burde!

Rule 56(c) mandates the
int, after adequate time
otion, against a party
owing sufficient to
of an element essential
nd on which that party
‘proof at trial."

To survive a motion for summaryjudgment, Plaintiff "must establish

that there is a genuine issul material facts...." Plaintiff
"must do more than simply that there is some metaphysical

Matsushita v. Zenith, 475 U.S.

doubt as to the material fact@ "
574, 585 (1986). '

Title 85, Section 5 m4 ‘it illegal for an employer to
discharge any employee becaus ﬁas filed a worker's compensation
claim. It is not illegal, Jﬂér, for an employer to discharge
an employee who is unable to ﬁ arn to work at the end of his leave

of absence. Pierce v. Fran ectric Co., 737 P.2d 921 (Okla.

1987) . In this ‘instance, ntiff's leave of absence was



effective through June 29, Plaintiff made no attempt to

extend his leave of absence b ‘June 29, 1986, although a formal

jeave of absence may be exten upon written application to and

receipt of written yom the Director-Personnel or

Designee. (Sections 2(B) 3) of the Bargaining Agreement

between Plaintiff's union and endant, attached as Exhibit 5 to

Defendant's Motion for Summary 'dgment). Plaintiff's only contact

with MDC was on August 15, 1' after he received a letter from

MDC advising him his leave of" ince had expired on June 26, 1986,

and that he would be terminatf _ﬂ he did not contact MDC by August

13, 1986. After August 15, ‘Plaintiff did not contact MDC or

attempt to return to work un @ received a medical release from

his doctor in Tulsa on No ¥ 19, 1986, even though he had

returned to Tulsa in late’ s, approximately three months

earlier.’ (Plaintiff's Depo. gt p. 74 and Exhibit 4 attached to

Defendant's Motion for Summd Judgment). The Oklahoma Supreme

court concluded:

§$] does not expressly

ees with an excused work
aling period, and we are
"an additional workers'
ordingly, we hold that
hibit the discharge of
an employee beca is absent from work,
even when the abg caused by compensated
injury and medica il -ment."

"The Act ([85 0.8
provide injured emf
absence during thei
unable to create 6
compensation benef:
the statute does

Pierce v. Franklin Electric !

“There is no evidence i ing whether November 19, 1986 was
the first date on which Pla was capable of returning to work;
however, the issue is of onsequence in light of Pierce V.
Franklin. '




(emphasis in original). fg1g failure to return to work

after his leave of absence had ired, or his failure to seek an
extension of his leave of absel ZWhen coupled with his prolonged
absence from work without contiigting his employer, gave Defendant
cause for terminating Plaint ﬁ employment without violating
Oklahoma law.

The remaining 1issue whether Plaintiff's worker's
compensation claim was a signii it factor in Defendant's decision
to terminate Plaintiff's empf ﬁt. A discharge is retaliatory
if an employee's participatio% .one of the activities protected
by 85 0.S. §5 is a significanfi ¥actor in the employer's decision

to terminate the employee. son v. Medley Material Handlindg,

Inc., 732 P.2d 461, 463 87).

"The Act neither reg the employer to treat
a claimant more & ageously than other
absent workers ndl it penalize the
employer for a charge motivated by
permissible factors

pierce at 924. Defendant's Bl gsible factor was that Plaintiff

failed to return to work af {s leave of absence had expired.
Plaintiff has the burden of’ ring forward with evidence which
would establish circumstanceﬁ ing rise to a legal inference that
the discharge was significan motivated by retaliation for the

exercise of statutory rights ner v. General Motors Corp., 760

p.2d 803, 810 (Okla. 1988) aintiff has come forward with no
evidence, other than Defend
injury as work related, to he threshold requirements imposed

by Buchner and Thompson. Th jllfisye, Defendant's Motion for Summary



day of August, 1989.

\S R. BRETT
ED STATES DISTRICT JUDGE



IN THE UNITED SRS DISTRICT COURT L
FOR THE $arRTCT OF OKLAHOMA

ASSOCIATES NATIONAL
MORTGAGE CORPORATION,

Plaintiff,
VS.

FIRST SECURITY MORTGAGE
COMPANY,

Defendant.

This matter comes on £ onsideration on the Motion for

Default Judgment filed herein
reviewed the Motion, notes t the Defendant's default has been
duly entered by the Court Cles id that the time for the Defendant
to respond to Plaintiff's Co :ht has expired.
IT IS THEREFORE ORDERED Jghat the Plaintiff have and recover
judgment against the Defendé ;first Security Mortgage Company,
in the amount of Two Hundre Wenty—nine Thousand Nine Hundred

Twenty and 36/100 Dollars 920.36), together with interest

.78

thereon from March 10, 1989, e rate of 8716 percent per annum,

until paid, together with ° costs of this action including
reasonable attorneys' fees .
proper bill of costs and ap@ jon for attorneys' fees.

) 7 k.
ORDERED this .3/% day

'ITED STATES DISTRICT JUDGE



F1ILED
ATES DISTRICT COURT

DISTRICT OF OKLAHOMA i i

IN THE UNITED
FOR THE NORTHE?

I cbenr Tlark

TRANSWESTERN MINING COMPANY, '} A

a Nevada corporation, Y U, Dig kel LOURI
¥
Plaintiff, ¥
T

vs. 'y Case Number 88-C-1220-B

)
WAYMON W. BEAN and SHARON A. }
BEAN, husband and wife, ¥
et al- r }
}
Defendants. )

ORDER OF DISMISSAL WITH PREJUDICE
AS TO DEFENDANT FOREST OIL COMPANY ONLY

This matter comes on be__:e the Court upon the joint motion
of Plaintiff and Defendant Fdfest 0il Company for dismissal with
prejudice of Plaintiff's clg@@s against Defendant Forest Oil
Company only. The Court fufﬁ?@r finds that Defendant Forest 0Oil
Company has disclaimed any aﬁ& all right, title, and interest in
and to the property which i&ﬁthe subject of this foreclosure
action. The Court finds th@i there is good cause shown for

granting such motion and it i&, therefore,

ORDERED that the Plaint

'g claims against Defendant Forest

0il Company shall be and are reby dismissed with prejudice, with

Plaintiff and Defendant Forest Oil Company to bear their own costs
and attorney's fees herein wi%¥h respect to the Plaintiff's claims

against Defendant Forest Oil impany .

IT IS FURTHER ORDERED 3 t Defendant Forest 0il Company has

no right, title or interest ff: and to the property which is the

subject of this action.



IT IS FURTHER ORDERED th#t this Order of Dismissal is only

effective as to Defendant Forﬂnt 011 Company and that this Order
of Dismissal shall not affect, _release, or dismiss the Plaintiff's
claims against any of the oth@#_nefendants herein.

DATED this A_ day of Jutre, 1989.

Q

SRR

HON. THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

APPROVED:

DOERNER, STUART, SAUNDERS,
DANIEL & ANDERSON

oy Goe ) T =

Kevin C. Coutant (OBA F198%
Richard H. Foster (OBA #3055)
1000 Atlas Life Building
Tulsa, Oklahoma 74103

(918) 582-1211

Attorneys for Plaintiff
Transwestern Mining Company

FOREST OIL COMPANY

Its: Mice rgsjdgn; -Production
950 17th Street
Suite 1500
Denver, Colorado 80202

il e

BAKER & BAKER

, Oklahoma 74119
B8) 587-1168

Attorneys for Defendants
Waymon W. Bean and Sharon A. Bean
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IN THE UNITED § £S5 DISTRICT COURT T L o
FOR THE NORTHERNIBISTRICT OF OKLAHOMA '

LOCAL AMERICA BANK OF TULSA
a federal saving bank, f£/k/
COMMUNITY FEDERAL SAVINGS A
LOAN ASSOCIATION,

w e Tk
S GeT coup

Plaintiff,
vs. Case No. 88-C~1333-E v/

MANHATTAN LEASING, INC.,
et al.,

Defendants.

NOW on this 13th da £ July, 1989, the Pretrial

Conference was held befor: is Court. Plaintiff, Local
America Bank of Tulsa, a Fé 31 Saving Bank ("Local Ameri-
ca"m), appears by and throug ; attorneys of record, Jones,
Givens, Gotcher, Bogan & borne, P.C., by Robert 8.
Erickson and Michael J. G, h‘g; Federal Savings and Loan
Insurance Corporation, eceiver for First Oklahoma
Savings Bank, F.A. ( ~appears by and through its
counsel of record, ider, Blankenship, Bailey &
Tippens, by John D. Heatly .d Huffman, Arrington, Kihle,
Gaberino & Dunn, by Bar easley; Defendant, Manhattan
Leasing, Inc., an . corporation ("Manhattan"),
appears by and through it Eérneys of recdrd, Leblang &
Hess, by Cynthia Hess; Def ﬁt, Linda Freeman, appears by
and through her attorneys .record, Doyle & Harris, by

Michael Davis and Steve Har®is: the Defendants, Robert Read



("Read") and Michael Mar : _ ("Martino"), appear not,
although duly and properly &n notice of this Pretrial
Conference. The Defendant ﬁﬁaranty National Bank, a

national banking associatio ﬁ Guaranty"), appears not, but

concurs with this Order; . " the Defendants, State of

Oklahoma ex rel. Oklahoma 1 ﬁdmmission ("oTC"), Longview
Lake Association, Inc. ("Lo "y, and A. B. Doe and C. D.
Doe, a married couple (tﬁi oes"), appear not and have
failed to answer or otherw: #ppear herein. Upon review
of the pleadings herein andf ents raised at this Pretri-
al conference, the Court | .good cause shown FINDS as
follows, to-wit:

1. That the Plaintiﬁ m#cal America, a/k/a Community
Federal Savings and Loan A yiation, is a federal savings
bank duly organized and ting under the laws of the
United States of America; ' . ‘the real property which is
the subject of this action cated in Tulsa County, State
of Oklahoma; and that this has jurisdiction over the
subject matter herein and ' yarties herein.

2. That the Defen& Manhattan, Read, Freeman,

Martino, Guaranty, OTC, jew and the Does, have been

properly served with SummoH .

3. That such servi& a8 made upon said Defendants
more than 30 days prior t' date hereof, and that said
Summons and service is regﬂ .in all respects.

4. Defendant, Guara j has filed its Answer herein.



L

5. Defendants, Manhaﬁ ead and Martino have filed
their Answer and Amended Ans

6. Defendant, Freeman

|
claims and Cross-Claims heréd ﬂm

ence, and therefore the of the Plaintiff’s
'f%int are therefore deemed to
be true, and that default [}ﬁment should be entered of
record against said Defenda -QTC, Longview and the Does.
8. That the Guaranty, has failed to
respond to Plaintiff’s Mot IL for Summary Judgment despite
proper notice thereof; andf . pefendant concurs with this
9. That the Court hﬁ 1.“¥ore it the Motion to Dismiss
or in the Alternative Mot ﬁx_Summary Judgment of FSLIC;

the Court finds that the er-Claim asserted by Defen-

10. The Defendants, ‘ Guaranty, OTC, Longview

having been duly provided, accordingly, judgment should



be entered in favor of Locai rica against said Defendants
as prayed for in Local Anmeri Complaint.

11. Defendant, Read,;? {led for bankruptcy protec-
tion in the United States ptcy Court for the Northern
pistrict of Oklahoma, in cas iNo. 89-01957-W.

12. That the claims plaintiff, Local America,
against Defendant, Freeman id the affirmative defenses
asserted by Defendant, Free _against FOSB remain pending
before this Court. | |

13. That Defendant, ttan has failed to set forth
a proper defense at this P ﬁhl conference and therefore
Plaintiff is entitled to jdgment against Manhattan as
prayed for in Plaintiff’s jtion and Amendment to Com-
plaint.

14. Leblang & Hess 8 2Icause to be file herein a
1,fandant, Read, and Leblang &
Hess shall be ordered and 'd to withdraw as counsel for
Manhattan and Read.
' pe set for October 20, 1989,
at 1:00 o’clock p.m.; : f:h shall be exchanged between
Local America and Freeman trial briefs and proposed
voir dire will be filed flovember 1, 1989; and trial
between Local America and'E %ﬂhan will be set for November
20, 1989, at 9:30 a.m.

IT IS THEREFORE ORD ; _ADJUDGED AND DECREED by this

court that FSLIC have and ,gbver judgment against Freeman



upon the counterclaims ass herein by Freeman against FOSB,
and judgment in its jéainst Freeman dismissing said
counterclaims.

IT IS FURTHER ORDERED :f'.. DGED AND DECREED by this Court
that Local America have | #ﬁcover judgment in in personam
against the Defendant, ;tan, for the principal sum of
$299,576.47, together with #ést thereon through June 2, 1989,
in the sum of $84,256.52, her with interest thereafter at
the rate of 15% per annum ﬁ may be adjusted pursuant to the
subject Promissory Note, -ﬁil paid, together with attorney’s
fees and costs, and togethé ith preservation expenses incurred
by Local America, if any, - uding but not limited to expenses
for abstracting, preser#f | maintaining and insuring the
Mortgaged Property and aﬁ_ ﬁd all taxes incurred upon said
Mortgaged Property paid by'l Igi America.
IT IS FURTHER ORDERED, I DGED AND DECREED by this Court
that Local America have ﬁﬁ recover Jjudgment against the
Defendant, Martino, for 104 ‘all indebtedness due and owing to
Local America, includin not limited to any and all
principal, interest, attol 8 fees and costs and any and all
preservation expenses incy ;'by Local America, including but
not limited to expenses 'ﬁd and accruing for abstracting,
preserving, maintaining ﬁ Bsuring the Mortgaged Property and
any and all taxes acc ﬁpd accruing incurred upon said

Mortgaged Property paid b 1 America.



IT IS FURTHER ORDERE DGED AND DECREED by this

Court that the judgment s th above in favor of Local
America constitutes a lien T@he Mortgaged Property and
Personal Property, superi any right, title interest,
lien, claim encumbrance, e ‘assessment or equity of the
pefendants, Manhattan, Mar Guaranty, OTC, Longview and
the Does, herein.

IT IS FURTHER ORDERED JUDGED AND DECREED by this
court that the claims of ﬁmerica against Freeman and
the affirmative defenses éd by Freeman against FOSB
remain pending before this

IT IS FURTHER ORDEREL _'_UDGED AND DECREED by this
Court that Leblang & Hess  cause to be filed herein a
suggestion of bankruptcy endant, Read, and Leblang &
Hess shall be ordered and @ to withdraw as counsel for
Manhattan and Read.

IT IS FURTHER ORDERE WUDGED AND DECREED by this
Court that the final P ; herein shall be held on
October 20, 1989, at 1:0 6ck p.m.; that the exhibits
shall be exchanged betwe al America and Freeman and
trial briefs and propos ¢+ dire be filed herein on
November 1, 1989; and th j:=.‘L herein between Plaintiff,
Local America, and Defen Freeman, shali be held com~-
mencing on November 20, 1 :"9:30 a.m.
IT IS FURTHER ORDE DGED AND DECREED by -this

court that of and from an the time of the sale of the



Mortgaged Property and Per ,Ei Property, the Defendants,
@wc, Longview and the Does,
and all persons claiming by, Iﬁugh or under them (less and
except Linda Freeman) be a Hf% #y are hereby forever barred
and foreclosed of any and &1 1ght, title, interest, 1lien,
claim, encumbrance, estate,. eégsment or equity in and to
the Mortgaged Property an ysonal Property, with the
exception of such interest may be acquired as purchaser

at any Sheriff’s sale or any h other sale.

el /) 1989.
—7 7

7
Executed this gj/eL day

APPROVED:

JONES, GIVENS, GOTCHER, BOG
HILBORNE, P.C.

oot Sk

Robert S. Erickson, OBA #11
3800 First National Tower
Tulsa, Oklahoma 74103
(918) 581-8200

Attorneys for Plaintiff, Log
America Bank of Tulsa

FELLERS, SNIDER, BLANKENSH AILEY
& TIPPENS : *
John D. Heatly
2400 First National Cenfer

Oklahoma City, Oklahomd #3102
AND =



HUFFMAN, ARRINGTON, KIHLE,
& DUNN
Barry K. Beasley
1000 Oneok Plaza
Tulsa, OK 74103

o 2

Barry_ K< Beasléy

ATTORNEYS FOR FEDERAL SAVI
INSURANCE CORPORATION

DOYLE & HARRIS

L2

Steven M. Harris
Michael D. Davis :
2431 E. 61st Street, Suite 2
Tulsa, OK 74136

Attorneys for Linda Freeman

LEBLANG & HESS

Cynthia Hess
7666 East 61st Street, Sui
Tulsa, OK 74133

Attorneys for Manhattan Leap
Robert Read

Inc.

J. Scott McWillians
P.0O. Box 516
Tulsa, OK 74101-0516

Attorney for Michael Martin




HUFFMAN, ARRINGTON, KIHLE,
& DUNN

Barry K. Beasley

1000 Oneok Plaza

Tulsa, OK 74103

- ]

i e

Barry K. Beasley

ATTORNEYS FOR FEDERAL SAVIN(
INSURANCE CORPORATION

DOYLE & HARRIS

P

Steven M, Harris
Michael D. Davis
2431 E. 61st Street, Suite
Tulsa, OK 74136

Attorneys for Linda Freema

LEBLANG & HESS

; _
) it tb
it e

CcyntiHia Hess
7666//East 61st Street, Sui
Tulsa, OK 74133

Attorneys for Manhattan lLe " Inc. and
Robert Read

J. Scott McWilliams
P.0. Box 516
Tulsa, OK 74101-0516

Attorney for Michael Mart




HUFFMAN, ARRINGTON, KIHLE,
& DUNN
Barry K. Beasley
1000 Oneok Plaza
Tulsa, OK 74103

A ) i e

P
Barry K. Beasley

ATTORNEYS FOR FEDERAL SAVING
INSURANCE CORPORATION

DOYLE & HARRIS

9 . = -
Z/Zéisz§//<;2/ﬁ 2
Steven M. Harris
Michael D. Davis _
2431 E. 6lst Street, Suite -
Tulsa, OK 74136 .

Attorneys for Linda Freema

LEBLANG & HESS

Ccynthia Hess

7666 East .6lst Street, Su
Tulsa, OK 74133
Attorneys for Manhattan Le  Inc. and
Robert Read

. Scott EWll iams
P.0. Box 516
Tulsa, OK 74101-0516

Attorney for Michael Mart



BOONE, SMITH, DAVIS & HURST

Q§>§£;lﬁ ﬁTﬂ/lQV{;E&Z§:T/
J. Sdhaad tus '\ v
500 Oneok\ Plaza
Tulsa,“\OK) 74103

Attorney for Guaranty Nati

376~2-1/ras




FILED
IN THE UNITED ST TRICT COURT FOR THE
OF OEKLAHOMA QUG 02 igag

Jack C. Silver, Clerk

U.S. DIS
MORTGAGE CLEARING CORPORATT STRiCT COURT

a corporation,

No. 87-C-777-P
VS.
ORDER GRANTING SUMMARY
JUDGMENT ON PLAINTIFF'S
PUNITIVE DAMAGES CLAIM
AND DENYING PLAINTIFF'S
REQUEST FOR ATTORNEY FEES

VEREX ASSURANCE, INC., et.

et Y Vet Vanr et ' e’ “me? Seme’ Semef et

RODUCTION

settlement negotiations which
turned increasingly sour. The
plaintiff in this case, Morﬁ ﬁlearing Corporation (MCC), after
iengthy negotiations, reached a
i regarding the mortgage default
“this lawsuit. As a result of
these negotiations, fendant Verex and the settlement
conference magistrate the entire matter had been
resolved. Plaintiff's however, held a contrary view.

While plaintiff's ¢ “acknowledged settlement of the
underlying claims, he cont fat the settlement conference had
left unresolved (1) plai $100 million punitive damages
claim against Verex, an plaintiff's request for attorney
fees. This unusual set of ﬁtances was fully ventilated in a

hearing held on May 9, 198f re the Honorable Thomas R. Brett,



the previous judge assigned ] & matter.®

Despite this problem, rties proceeded to finalize the
settlement on the underlyim ?ﬁgage insurance claims, and the
trial of the remaining punitiie damages claim and attorney fees
issue was transferred to th?;' :réigned. A scheduling order for
the trial of the two remain jues was entered on May 11, 1989.
The May 11, 1989 schedu rder provided for the filing of
dispositive motions on the f. ing issues:

is entitled to any punitive
ves of this case; and/or

ven if it is entitled to
ve damages to the jury, may
excess of actual damages.?

2. Whether plainti I
submit the issue of pul
recover punitive damage

Order of May 11, 1989 at 5.
Verex filed a summaﬁ dgment motion pursuant to this
scheduling order on May 19 9, and MCC responded on June 1,
1989. A hearing was held on motion on June 2, 1989, after
which the Court entered ider announcing that it would be
entering an order granting d ant's motion for summary judgment
on plaintiff's bad faith tive damages c¢laim. Order of June
2, 1989. The Court reserv 1ing on plaintiff's attorney fee
claim, which arose out of tH erlying settlement, and scheduled
a hearing for that matter o; 5, 1989.
On June 5, 1989 a hedt - was held regarding plaintiff’'s

request for attorney fe ated to the settlement monies

1A copy of the May 9,

earing transcript is attached as
Exhibit A. :

2gee 23 Okla. Stat. §

@



recovered. Subsequent to “ﬁf hearing, additional briefs were

filed by the parties.

This order formally defendant Verex's motion for
summary judgment on plaintid | bad faith punitive damages claim
and DENIES plaintiff's reque or attorney fees.

II. NATURE O IFF'S CLAIMS

This case was originall}. led in Oklahoma state court in
Tulsa County. The state ; art petition filed by MCC sought
recovery against Verex - H#gion  private mortgage insurance
certificates involving 53 p $ of real property. The mortgage
loans for the 53 pieces o} P rty were serviced by MCC on behalf
of various housing finance aﬂ'!nies, trustees, or lenders.

The case was removed td federal court on September 21, 1987
pursuant to 28 U.S.C. § 1441 On December 11, 1987 MCC filed
an amended complaint increas the individually identified claims
to 187. The amended compl ~additionally included a cause of
action regarding 37 certifi # of insurance, which were alleged
On December 5, 1988, a. al Agreed Judgment was entered in
this matter after lengthy . lement discussions. That judgment
construed various policy | and provided a vehicle for
resolving the parties' disp regarding insurance coverage and
contract interpretation. ,}@gh the Partial Agreed Judgment
provided for no monetary damige ; Verex, in large part due to this
judgment, was able to settle her by payment or resolution all

of the underlying insurance act claims which were the subject

@



of this lawsuit. These set jents were made with the housing

agencies, trustees or other rs.

As a result of thes jeéttlements, and the subsequent

controversy evidenced by the , 1989 hearing, the two issues

left for trial were plair s alleged $100 million punitive

damages claim and plaintiff"’ ttorney fee c¢laim. See Agreed

Final Pretrial Order, filed. ;17, 1989; Verex' Brief in Support

of Motion for Summary Judgme led May 19, 1989 at 3; Order of

May 11, 1989.

III. SUMMARY JUDGMENT STi

$#D FOR ANALYZING PLAINTIFF'S
REMAINING s

DAMAGE CLATM

The facts presented to court upon a motion for summary

judgment must be construed ' ‘a light most favorable to the

nonmoving party. Board gduc. v. Pico, 457 U.S. 853, 864

(1982); United States v. Die Inc., 369 U.S. 654 (1962). If

there can be but one re s»le conclusion as to the material
facts, summary judgment is propriate. Only genuine disputes
over facts which might aff the outcome of the suit under the
governing law will proper Ipreclude the entry of summary

Inc., 477 U.s. 242 (1988).

judgment. Anderson v. Libex
Finally, the movant must shd itlement to judgment as a matter

of law. Ellis v. E1 B stural Gas Co., 754 F.2d 884, 885

(10th cir. 1985); Fed. R. Ci . S6(c).

Although the Court must the facts and inferences to be
drawn from the record in theé t most favorable to the nonmoving
party, "even under this hrd there are cases where the
evidence is so weak that é 1§se does not raise a genuine issue

4

@



of fact." Burnette v. Dow d o . 849 F.2d 1269, 1273 (10th
Ccir. 1988}). As stated by t ﬁpreme court, "[s]ummary judgment
procedure 1is properly regard ot as a disfavored procedural
shortcut, but rather as an im 1 part of the Federal Rules as a
whole, which are designed’ secure the just, speedy and

inexpensive determination o

ery action.'" Celotex Corp. V.
Catrett, 477 U.s. 317, 327 (. -;(quoting Fed. R. Civ. P. 1).
The Supreme Court artic ld the standard to be used in
summary judgment cases, emphﬂ ..g the "requirement is that there

be no genuine issue of mater: fact." Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (19 {emphasis in original). A dispute

is "genuine" "if a reasonabli v could return a verdict for the
nonmoving party." Anderson 77 U.s. at 248. The Court stated
that the question is "whethe e evidence presents a sufficient
disagreement to require s on to a jury or whether it is so
one-sided that one party mus evail as a matter of law." 1Id. at
251-52. "The mere existence a scintilla of evidence in support
of the [party's] position wi ‘be insufficient; there must be
evidence on which the jury | reasonably find for the {party]."
I1d4. at 252.

IV. FINDINGS OF UNDISP TS ON PUNITIVE DAMAGES CLAIM

The Local Rules of the ern District of O©Oklahoma provide

a vehicle for the determ on of undisputed facts at the
dispositive motion stage. Rule 15(B) provides in part as

follows:

"a motion for summary judgment
at) shall begin with a section

A brief in suppor
(or partial summary ju



19, 1989 coupled with MCC's ¢
the following material facts

of Rule 56 of the Federal Ruli

that contains a concise
to which movant contends
facts shall be
particularity to those
which movant relies.
motion for summary jude
judgment) shall begin wigk
concise statement of maly
party contends a
dispute shall be ;
particularity to those p
the opposing party reli
state the number of the
All material facts set £
movant shall be deeme
summary judgment unless

statement of the opposinm

tement of material facts as
' issue exists. The
shall refer with
of the record upon
brief in opposition to a
nt (or partial summary
a section which contains a
1 facts as to which the
-issue exists. Each fact in
red, shall refer with
ns of the record upon which
and, if applicable, shall
ant's fact that is disputed.
1 in the statement of the
dmitted for the purpose of
jcally controverted by the

Okla. R. 15(B).

An analysis of Verex's m

15(B}:
1. All of the ins e contract claims that are
the subject of this su ¢ been settled, either by
payment or other res n, with the insured housing

agencies, trustees, or

ervening Plaintiffs have
disclaimed any intere n any claims for attorneys'
fees and/or punitive dami@iflés arising out of the lawsuit
and being pursued by MCC hGrein.

2. The insured

3. The insured In
any manner, assigned thi
and/or punitive damages

ing Plaintiffs have not, in
laims for attorneys' fees
C in this case.

4. In none of th ms and supplemental claims
which are the subject o i lawsuit and filed by MCC
as servicer, is MCC ide: ied as the insured.

5. The Court ente
December 5, 1988. No

Partial Agreed Judgment on
judgment for damages has

m for summary judgment, filed May
nse, filed June 2, 1989, reveals
. be undisputed within the meaning

Civil Procedure and Local Rule



been entered by the Cour - this case.?

V. CONCLUSIONS OF LAW REG i PLAINTIFF'S BAD FAITH

PUNITIVE DAMAGES CLAIM

Plaintiff's bad faith p ive damages claim arises out of

plaintiff's contention that ex exercised bad faith in the

performance of its obligatio under various insurance policies.

Christian v. American Home A Co., 577 P.2d 899, 904 (Okla.

1978). Specifically, MCC co s that Verex engaged in a course

of conduct which evidenced "Qrongful failure or refusal to
reasonably settle insurance ¢ s.
Plaintiff's bad faith ;itive damages claim in this case
should be precluded as a matt of law on two separate grounds.
First, MCC is not the pr  party in interest to pursue the
punitive damages claim in thi ”'e for the reason that it is not

an insured wunder the contract if insurance between Verex and the

intervening plaintiffs, housi igencies and trustees. Rather,

the record in this case cled - establishes that Verex is merely
an agent of the insure which include the intervening
plaintiffs, housing agencies trustees. In the face of the

disclaimers of punitive 4d 8 by the insureds, MCC cannot

3*MCC's opposition to
makes no attempt to controver
MCC does, however, attempt ..
this section with conclusao
Conclusory denials and uns
summary judgment. See Dart
498 (10th Cir. 1983); Fed.
Brief in Opposition to Motion
1989 at 1-3, and Supplement
Motion for Summary Judgment,
Brief in Support of Motion
1989 at 3-4.

motion for summary judgment
1, 2 and 3 outlined above.
facts 4 and 5 cutlined in
.denials and legal arguments.
: assertions will not defeat
.- v. Plunkett Co., 704 F.24 496,
2lv. P. 56(e); compare Plaintiff's
Summary Judgment, filed June 1,
aintiff's Brief in Opposition to
38 June 1, 1989, with Defendant's

Summary Judgment, filed May 19,

X




maintain its own punitive dam? claim. Second, under Oklahoma

law, MCC 1is not entitled recover punitive damages in the
absence of an actual damage &

Central to MCC's claim t. should be entitled to maintain
its own punitive damages act &gainst Verex is MCC's contention
that it is the insured or th‘ écessor/assignee of the original

insured. This position 1is 1? contrary to the position taken

by MCC throughout this lawsuiﬁ*

In its Amended Complaint ¢ states:

 business of servicing real
19 various lenders. The
e and policies whereby 1t
mortgages as herein set out.
" terms of its servicing
, is obligated to pursue the
¥ said mortgage insurance by
ng suit.

Plaintiff is engaged in
estate mortgage loans
defendant issued certif
insured the 1loans and
The plaintiff, wunder
contracts with said len
collection of the benefi
all available means, ine

Amended Complaint at € 1 (emp Els added).

In its February 8, 198 rief in Opposition to Applicant,

BOK as Trustee for Muskogee ‘leveland Co. Housing Authorities'

Motion to Intervene as jitional Parties Plaintiff, MCC

repeatedly acknowledged that hrought this lawsuit as the agent

of the insured trustees and ing agencies. Plaintiff stated:

. . Examination of t
failure to pay, and
Mortgage Clearing Corp
other claimants to Vere
the policy provisions
of bad faith apply . .

1aims reveals that the delay,
al of claims, submitted by
" behalf of these and numerous
ere not honored according to
the laws and that principles

- - - -

It is conceded t
legally obligated and ¢
intervenors in this
insurance proceeds.

Mortgage Clearing Corp. is
ed to represent the proposed
on for the collection of
éxpenses incurred by Mortgage

8

&



mortgages, and filing and
ons on delinqguent mortgages
nd benefit of the insureds

Clearing Corp. in servici
processing foreclosure .
were entirely for the use

Whatever interest ififervenors have in this matter
there is no showing that he interests of these parties
is not being adequately  represented Dby the existing
plaintiff . . . . s have contracted with the
plaintiff to do the very. g which it is doing in this
action -- to prosecut@  the claims on delinquent
mortgages through mortgayge insurance policies. . . .

under the insurance policies

f who prosecutes the action.
aed under the policies and
plaintiff 1is seeking to
different from those which
orrect . . . .

The amount recoveral®
is the same regardles
Plaintiff is not the i
applicant's contention
collect monies other a
they wish to collect is ;

The plaintiff
servicing agreement,
applicants, under the s
reimbursed, under the s
of -pocket expenses . . .

on the policies, under this
rwards the funds to the
icing agreement, and is then
ing agreement, for its out-

tly on behalf of applicants
under approximately 154
ates, not only for principal
her losses which are covered
.. The plaintiff has no direct
eing an insured under any of

Plaintiff is suing
and many other
identical insurance cert
and interest but also
by the policies, .
interest on any claim,
the certificates of ins

Brief in Opposition to Motioh to Intervene at 1-3, 6, 9, 14, 15,
19 (Feb. 8, 1988). ;

Moreover, each time MC itted a Claim for Loss to Verex

it admitted it was acting as. “agent of the insured.




bring this action on their f. However, once Verex settled

its claims with these insure 11 of whom have disclaimed any
interest in pursuing a pﬁ e damages claim against Verex,
Verex promptly drew the linef : CC's attempt to pursue 1ts own
$100 million punitive darn claim. Verex's decision is
justified under Oklahoma law.

The duty to deal fairly jin good faith with an insured was

first articulated by the O sma Supreme Court in Christian v.

American Home Assurahce Co. 7 Pp.2d 899 (Okla. 1977). In

christian, the Court stated

Oon appeal, appel
growing number of jurist
cause of action in to
faith refusal to comp
covered by the policy.
upon an implied duty o
faith and deal fairly w

- urges us to join with the
{ions which now recognize a
gainst an insurer for a bad
: its insured for a loss
1is is a distinct tort based
insurer to act 1in good
ts insured.

577 P.2d at 901 (emphasis ad

The Oklahoma Supreme C has limited standing to bring a
bad faith cause of action a gﬁ insurance companies to those
parties having a contractua ¥ statutory relationship with the

insurer. In Roach v. Atlas fe Ins. Co., 769 P.2d 158 (Okla.

1989), the court stated:

[T]lhe insurer's &u
faith is 1limited. It
entitled to payment
must be either a contr
between the insurer
faith claim before the

o deal fairly and act in good
# not extend to every party
;  insurance proceeds. There
1 or statutory relationship
the party asserting the bad
F arises.
769 P.2d at 161 (emphasis adi
Other recent decisions e Oklahoma Supreme Court indicate
that this Court is 1lim g, rather than expanding, the

.0

@



application of Christian. ., Burk v. K-Mart, Corp., 770

.. Tecumseh Bank, 756 P.2d 1223

p.2d 24 (Okla. 1989); Rogers:

(Okla. 1988); Hinson v. camerdl. 742 P.2d 549 (Okla. 1987).

Here, MCC has no contr al or statutory relationship with

Verex. MCC's contract 1s wi _the insured housing agencies and
trustees. The insureds conﬁ=*cted with Verex for mortgage loan
insurance coverage, and confracted with MCC to service the
mortgage loans. Given the &alence of any statutory relationship
with MCC, Verex owes no Christian duty to MCC.

In apparent recognition of the limitations imposed by the

Verex's representatives mad ral assurances to MCC to the effect
that MCC would be treated as see Affidavit of Jimmy
K. Jones, Exhibit C to ¥ ntiff's Opposition to Motion for
Summary Judgment, filed June _1989. Plaintiff also submitted an
affidavit from a former sol&l-ting agent of Verex who stated that
it was his "belief" that MCGZwas an insured. See Affidavit of
Charles R. Emrick, Exhibit .Plaintiff's Opposition to Motion
for Summary Judgment, filed 3& 1, 1989, The Court finds that
the dispute raised by these ﬁﬂ%h@sentations and beliefs is neither
relevant nor material. =

Aside from the previoust sntrary representations made by MCC
in this case, cited abové Eiaintiff‘s evidentiary submissions’
also fly in the face of the ﬁﬂ?eed Partial Order filed May 17,

1989. In that order, the parties agreed that:

1




The rights and ob iﬁations
governed solely by the ¥:
Pretrial Order at 4, emphé

of the parties are
policies. [Agreed

This final pretrial order i# hinding upon the parties. Perry v.

Winspur, 782 F.2d 893, 894 (10th cir. 1986); N.D. Okla. R.
17.2(c). Accordingly, plainﬁ ff's efforts to establish its right
as an insured by offering eviwﬂnde outside the policy must be

rejected. Moreover, there 18 no need to resort to such evidence

where the insurance policy language is clear. Devine v. Ladd

Petroleum Corp., 743 F.24 745; _48 (10th Cir. 1984}.

In the May 17, 1989 final pretrial order, and at the June 2,
1989 hearing, MCC contended'ﬁ%ﬁat it was the Court's duty to
construe the policies as a ﬁﬁftEr of law. See Agreed Pretrial

e final pretrial order, the Court

Order at 8. Consistent witha?ﬁ
has now construed the insuni ge policies, finding as a matter of
law that MCC is not a party %o the insurance policy contracts
between the various housimn agencies, trustees Or lenders and
verex, and thus it is not an’ fimured. As previously stipulated to
by the parties, the court’ finds no need to look beyond the
lanqguage of the policies, as a result, McC's efforts to
bolster its claimed status a n insured by resorting to evidence
outside the insurance contra@ are rejected.

All of the claims for i gg are attached as Exhibit D to
Verex's Brief in Support dﬁ ﬁmmary Judgment. A careful reading

of these materials, despite gingenuous efforts by MCC to muddy

12




the waters,* reveals that is, and always has been nothing

more than an approved servici gent. Verex did not insure all
service agents under the | policies. To reach such a
conclusion, this Court would #e to embrace the notion that
because of MCC's status a ‘gervicing agent for the lenders,
housing agencies and trustees he insureds), MCC at some point
became an insured with a ect insurable interest in the
foreclosure expenses and coll .jon of claims. Such a conclusion
cannot be drawn from the co cts which the parties have asked

the Court to interpret.®

aMcC confused the Court
invelved in this case arose
to MCC and expressly naming
attached such policies as ev]
was an insured. MCC, howeve
all 33 loans which it had
housing agencies. As a resu
those 33 claims. This eff
disclosed at the June 2, 198

epresenting that 33 of the claims
¢ primary policies issued directly
¢ as an insured. Indeed, MCC
ece in support of its claim that it
eglected to inform the Court that
ginated were subsequently sold to
MCC is no longer the insured on
at misdirection by plaintiff was
garing.

pon by MCC which requires careful
Mortgage Pool Policy, which reads:

SThe one provision reli
analysis is paragraph 9 of t

cy shall inure to the benefit
Company, and Insured, and any
gsors and assigns. Where
" to the insured shall include

The provisions of this |
of and be binding upon
Servicer and their 8
appropriate, all refere
any servicer. '

(emphasis added).

Although favorable to
must be read in light of the
Insurance Policy. A rev
circumstances under which"
confirms that it would not
the agreement to pay provisi
above has nothing to do:
Court. See contractual prov
Verex Assurance, Inc. to ¥

¢ at first blush, this provision
@r provisions of the Mortgage Pool
of these provisions, including the
‘ex agrees to pay the 1insured,
appropriate to substitute Verex in
of the policy. Paragraph 9 cited
‘h the circumstances now before the
ns cited at pp. 5-6 of Response of




In short, McCC did not jder itself an insured under any

of the policies which are t -gubject of this lawsuit. As an
agent of the insured lender . rustees and housing agencies, MCC
can have no greater rights thafsi-its principals who have disclaimed
any interest 1in pursuing a. tive damages claim. Such a claim
belongs to the insureds and m ;ﬁt be assigned to MCC. See 12
Okla. Stat. 2017(D).
Finally, MCC is not ;itled to pursue a punitive damages
claim for the additional reas -hat there has been no award of

actual damages. The Okla fja statute which governs punitive

id

damages expressly states that ‘the jury, in addition to the

actual damages, may give dam 85 for the sake of example . . . N
23 Okla. Stat. § 9. No reporte#f Oklahoma case has ever held that
punitive damages may be aw ted in the absence of an actual
damage award. Punitive dam gsimply may not be awarded in
Oklahoma unless there is a sovery of actual damages. Moore v.

Metropolitan Utilities Co., 47 P.2d 692 (Okla. 1970). Here,

there has not been, and will & be, an award of actual damages in

favor of MCC against Verex use the claims of the insureds
against Verex have been se d. As a result, even if MCC were
classified as an insured fo rposes of this lawsuit, the $100
million punitive damages ac "which MCC claims to have exempted
from the settlement negotiat ;could not be pursued because no
actual damage award could be

The Court, in rendering
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THE COURT: Fin ut we've got a hundred million,

$150,000 that we didn't - cugs and we didn't settle that
two-thirds of the settlemgnt parties thought was worked out,
was part of the deal.

MR. GAITHER: there are two lawyers here that

F

-those that don't think so, Your

Honor. But the magistrate told us what to discuss.

THE COURT: My Percentage is wrong. I should say
three-fifths. Three-fif
MR. McCANN: ¥ “Honor, if I may, with respect to

your proposal for a June 5 trial date of this matter. First

there are a couple of © rvations I'd like to make for the
record.

Not only were thbBre two ten-hour conferences each
with the magistrate on separate occasions but I would

suggest that these part _present in the courtroonm today have

spent a number of mult j@es of those hours further refining,

working out the details: I think Mr. Pate and Mr. McAlister,

his colleague, were on: phone with me last week and I

believe we finally got the point where we -— I believe the

words were exchanged, 1, okay, we understand we've got a
deal now, let's go forwakd and go with it.
As a result of Ehe past six or eight weeks of working
on this on an almost daily basis either with my client or with

these gentlemen to try'ﬂ@d resolve differences and on that
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assumption that we had ed this deal, I am now and have

been noticed, in fact toldfly it was expected to -- as I walked
into this courtroom today 'this was expected to be my last

morning in Tulsa, Oklaho ntil June 2nd.

I'm noticed fof Ipbsitions in Oklahoma City,

Cchattancoga, Tennessee & “New York in a case before Judge
Phillips in the Western Dstrict which has a discovery One€

cutoff, which he has alr@#dy extended once and says we'll

never extend again, for- £f131 July 12th, Ms. Neal, my
colleague, who is the oﬁ “mther attorney in my office who
has ever worked on this ﬁm the past two years, is herself in
Chicago most of this we on a Nissan case which goes to trial
in Los Angeles on June ; ﬁ. She is expected to be in New
vork half of next week &M half of the following week.
Frankly I am a loss to be able to staff and
man this case to get to*¥rial by June 5th with those other
commitments. I don’'t . ;ve under these circumstances that
it would be fair for my #lient to be reguired to do that.
Obviously whatever the: irt orders I'm prepared to follow but

I do have those other ¢ ytraints that I wanted to advise the

Court about. I also -

THE COURT: We®fe been rocking along in this thing.

ght now?
MR. McCANN:

22nd, two weeks.

THE COURT:
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passing it a couple of ‘ weeks.
MR. McCANN: I rgstand. Your Honor, might I say--

THE COURT: Whe *6 we try the case? If we let Mr.
McCann set the case for 'f, when do we try it? You tell
me.
MR. McCANN: I :ﬁ certainly unquestionably I think

in this case be ready £o trial in July although Judge

Phillips has got me Ju Oth in Oklahoma City for probably
two weeks for trial ther

THE COURT: Wh; ﬁe.you"all have to say about it?
MR. GAITHER: Honor, I go back again to January

the 4th understanding gthe trial was bifurcated and this

is set for a nonjury t ‘of the nonjury issues on May the ——

what is it, the 22nd? +the understanding I had was that if

the settlement conferer idn't resolve those nonjury issues
then you would have a nl ury trial to settle these various
claims and then you wou :&ecide what to do akout the punitive
damages and attorney £ .1ater. Now that was my understand-
ing. So that is why T Zh‘t protest when the magistrate
handled it the way he d

THE COURT: O gly that was my understanding,

too, that we were goin try it on May 22nd. Mr. McCann

suggests, in view of th ;ct that the settlement has fallen
through that he thought was a settlement and other office

problems he's got, that é-can't be ready to try it on May
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22nd and/or June S5th. “‘right in that or not?

MR. McCCANN: W I would think with that schedule
-- I'm literally —— I'm . even coming back on weekends. I'm
just packing a bag and h ﬂing the road for four weeks. BSo
that's a -—
THE COURT: Wha#ido you have to say, Mr. Lawrence?
Mr. Pate?
MR. LAWRENCE: .regard to the trial date July is

fine with me, Your Hono¥ “I'm at your pleasure, Your Honor.

In regard to theé statements that have been made
concerning the status of sttlement and the obligation to try
the remaining issues, T fit to point out that the Housing
Agency is the ultimate . a-term recipient of residual funds
in these programs where e Housing Agency is invelved in the

cases in this lawsuit.

I have received®from the Housing Agency a summary of

attorneys fees involveq Verex matters which together with

my fees which have been jarged in this case, which are not as

great as the number I'ﬁ iying, but they approximate $300,0600.
As Mr. McCann ated a moment ago, he and Bill
McAlister agreed that e was a deal struck for settlement
of our issues, Oklahomd ousing Finance Agency issues, and I
guess Cleveland County' syes as well. That was reported to

We were totally satisfied.

I just want tﬁ&%record to reflect that if Oklahoma
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I.ecause Verex has withdrawn that
agreement because Mr. Gajflier pursues these other claims that
are not -- we have not &  ed for attorneys fees in the
settlement, we are, like ~ Pate says, we're ready to walk
away on the attorneys fé "4f we have a settlement. If we
don't have a settlement; ﬁh we're going to pursue attorneys
fees. And we think tha# hgse two parties will be the ones
that ought to have to p@ Q§r attorneys fees that ultimately
flow to us which is in tHe neighborhood of $300,000.

THE CQURT: I ¢ #k you definitely ought to include
that in your pretrial o + in this matter if that's what your
position is.

MR. LAWRENCE: ﬁre being held hostage in the status
of this case at this tif -hecause we thought we were out of
the lawsuit as of last == when was it?
MR. MCCANN: @
MR. LAWRENCE: dnesday. That was reported to me
Thursday or Friday of 1 “week. Then an immediate following
conversation was that i as blown up. Verex is withdrawing
their settlement with o oma Housing. We had it settled
and they're withdrawing f_because they cannot settle with
Mr. Gaither,

THE COURT: Wh#i#f is Ms. Neal due back from Chicago?
MR. MCCANN: I bBelieve she'll be back in Tulsa on

Friday of this week andﬁ%hen she goes to New York Thursday of
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next week and is back t iday before Memorial Day weekend.

Might I make ont égestion that might in the interim
~-- the Court has alread I_think the time for dispositive
motions has run, but wi spect to the issue of punitive
damages, if the Court wo éntertain a brief on that subject,
I don't know that that ® . help or assist the resolution of
the trial issues 1D this
THE COURT: I i it would be well for you to file
trial briefs on that sub but for us to proceed on that on
a motion basis, disposit ﬁr whatever, at this time would be
kind of a waste of time. ﬁ:don't even think it's necessary.
since it's been bifurcat e’'ll just listen to the evidence
and we can decide is itf #@tter that should proceed on oON
punitive damages or shou *£ it? It won't take any addi-
tional time. No reason; fﬁush things aside and decide that
on a dispositive moﬁionf sis at this time.
MR. McCANN: Ygilf Honor, with respect to one of the
other comments made by ? Lawrence, with respect to VereX
withdrawing their offer ;_ﬁave not —- my client has not
indicated to me that thi ;héve withdrawn the offer to the
housing agencies. The5§ “dispute which we apparently have
remains with respect to "attorney fees and punitive damage
_ﬁCorp. So it may well be that
n July we'll pay all -- or whenever

the Court sets this matter for trial -- we will have paid all
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of the issues so that th ly issue remaining for trial,

I suppose, might be thisgttorney fee and punitive damage
issue.

MR. LAWRENCE: ur Honor, if that's the case, let’'s
get an order entered an& ¢t us out of this lawsuit. We don't
want to have to incur tﬁ 1idditional expense of going to trial
if —--

MR. McCANN: uid like to have gotten a settlement
and be out of the lawsu} but that’'s obviously another
probleﬁ.

THE COURT: We!l 4t doesn't sound like to me, at

least today, that the p tive damage, attorney fee aspect of

this matter is going to'§e away.

It's very inte! ;Eing to me, Mr. McCann, your past
pronouncement there. 2 éat and listened to this lawsuit
up until this point it ;&ys sounded like to me that it was
something that you couﬂ , t down with your respective clients
and decide on an indivi ;1 basis how much of a particular
claim should be paid, &l it sounds like to me you've already
done that. So I think r practical purposes and for
stipulation purposes, "teally remains in this lawsuit
sounds like it's this p ifive damage business, which you
suggest is an issue of: w anyway, and this attorneys fee
business.

MR. McCANN: . sir.
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THE COURT: And

The odds are that you're

hourly rate. I don't kﬁ

won't question it. He's

MR. GAITHER:
THE COURT: 'S0
Thirty-nine years at thi
his hourly rate will be;
discussion he’'ll be ablé
who would say it's a rea
the question is, it get#
entitled to a fee in the
stipulations if it take
fee matter we're wastinf
If the punitiv
of law, as you state, w
Not very much, right?
MR. McCANN:
THE COURT: Aﬁ
any reason we can't try
Phillips try it on Juné
If those are the two pr
it seems like to me if:

or two trying the issue

_“ﬁll know how attorney fees work.
it g0ing to question Mr. Gaither’'s
what it is but the odds are you
~véry capable trial lawyer, been at
ibut of law school what, '51?7 '507?
“Your Honor.

;I'm sorry, I missed it one year,
pusiness. And I don't know what

uyt we'll assume for the sake of

¢ line up three or four lawyers
fiable rate in this community. Then
own to the hours or whether he's
irst place. So with proper

.er two hours to try the attorney

me.

amage matter is essentially an issue

“remains for trial in this case?

hat being true, frankly I don't see

{1z lawsuit on June 5th or let Judge

irrespective of your schedule.

pal issues that remain in the case

spent over -- at the very most a day

that remain, since we're not going to
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have to most probably la ously go through little individual

claims here, which is whéfle all the time would be spent, if
you all have worked that which you seem to suggest that
you have, I don't unders " what's the big preparation for
this punitive damage bu# '#, which you suggest is largely a
legal argument.

MR. McCANN: W@ ., I think it's largely a legal
argument. I would assui tﬁat Mr. Gaither will want to put on
evidence with respect to % c1ient's attempt to settle these
155 claims and how eac ﬁhe 15% claims was presumably
mishandled by my client.
well, here's what we dif ﬁﬁh respect to each of these 155
claims. Here are the d: ““that were investigated and for what
reason, here are the on ﬁat were denied because they were
late and for what reasot It becomes factually a very big --
you're talking about go ﬁith and whether or not we had

- a0 forth.

reascnable differences

THE COURT: Buw en the dollar aspects of it go out,

it seems to me on this';E ness of good faith that, you know,
spending more than a da .:that subject, hearing all of the
evidence there is to be sented, would seem to me to be ——
we most probably couldﬁ end any more time than that on

it. And on the attorn ee business, invariably that will

boil down to most proba 'in the nature of an affidavit trial

any hours, my fee'’'s thus and so,
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hourly charge, et cetera nd you've got to put on an expert

or two to contest it,
So I'm having g difficulty with the issues that
remain here, frankly, as TMPlistic as they are, and although

I regret that you-all sp - ten hours thinking you were

settling the lawsuit on & global basis to wind up the whole

thing and you weren't, b even that ten hours I'm sure

wasn't a waste of time b :hse you had to assemble facts and

information and you've g .:t all categorized in pretty good

shape to the point that :sounds like to me that you and your

client believe that the Yy as to each individual claim

vou've agreed to settle ere is pretty reasonable and

that's the way it ought . be worked out.

So with what rem@iins here it seems to me to be

appropriate to let you @ head and make your deal with Mr,

Lawrence's client if you'féem to think your client is still

willing to do that, and- ard as you worked at it, it sounds

like to me that would be reasonable disposition. And then

just simply try on June what there is to try on this

punitive damage and atto ¥'s fee business.

MR. GAITHER: .d that be a jury trial then, Your

Honor? We've asked for ry trial on the punitive damages.

THE COURT: We"'p# going to have a trial as to

whatever there is to hear to determine whether or not punitive

damages are applicable iﬁ?this case.
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MR. GAITHER:
the evidence?

THE COURT: Rig

MR, GAITHER: W
if we just submitted a
form and in statement fo
could decide whether or.
it.

THE COURT: Th@
that's the summary judgﬁ
understand it, was talki

MR. GAITHER:
somewhat confused.

MR. McCANN: If
stipulated facts and ind
he'll stipulate to the 1
well, but that's fine w

THE COURT: C
facts?

MR. GAITHER:
well, Your Honor, we'v
delayed one year, a ye
contract required they

It looks to me

on the Court to hear th

32

her words it will be a preview of

ht be able to save a lot of time
e of the evidence in documentary
‘or you to consider, and then you

‘we're entitled to a jury trial on

ithe punitive damages -- I mean
-approach that Mr. McCann, as I
bout a moment ago, isn't it?

maybe. I don’'t know. I'm

;wants to submit that guestion on
ation. Of course I don’t know if

& that I've got on the subject as

me .

at be submitted on stipulated

T don't think it can, but it --
7150 claims that payment was
4 a half, six months, when the

id in 30 days.

& this is imposing an extra burden

ice. That's all I'm thinking
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about. It looks to me hat's a nonjury trial. If our

evidence is insufficien re would be a directed verdict.
But we're confident that ave plenty of evidence. It's a
gross case of bad faith

THE COURT: Ac as far as Judge Phillips is
concerned, he's going t ere on the 5th and he can empanel
a jury and hear it as w not. I take it you do agree the
attorney’'s fee question be cne for the Court.
MR. GAITHER: ir.
THE COURT; It ds 1like to me, Mr. McCann, in
spite of your schedule, - »assing this matter two weeks from
the 22nd to the 5th andé : presenting the punitive damade
business to the jury and ;h the understanding that the
attorney's fee busines be presented nonjury, no reason
the attorney's fee -- as the jury hears the punitive
damage business let Ju 1lips hear the attorney's fee
issue while the jury is i ﬁs far as that's concerned.
All this is o ssumption that the individual
claim aspect of it has ettled. If it's not, that will
be tried as well an th I take it if your client stays
hitched on the individ aim settlement, Mr. Lawrence's

request that it be con on that basis and his client be

let out, the only thin remains is Mortgage Clearing’s
punitive damage allege im coupled with the attorney's fee

is all that remains. ﬁt essentially correct?
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MR. McCANN: T uld be it as far as I —-

THE COURT: Wh your understanding of the
likelihood of that bein posture of the case come June 572
MR. McCANN: I recommend it to my client, Your
Honor. They are pretty about where they find themselves
Tight now, thinking tha had settied the entire case, and
1'11 try and control th

THE COURT: I ;:it's reasonable to pass this
matter from the 22nd o and Judge Phillips is going to
be here on the 5th and ' go ahead and try it on June 5th
before him.

What are your 8 now that I can help you with on
pretrial order, et cet and --

MR. GAITHER: onor, if I --—
THE COURT: A ?10u51y it ought to be -- before
you file this pretrial it ought to be understood is the
natter settled on the ifillividual claims or is it not? If it's
not, it will be unders hat that will have to be tried at
some point. Then we h e punitive damage business and
then we have the attor - fee business,
I think when Phillips is here starting the 5th,
as I understand it he' g to have an entire week to devote
to the matter so ther any reason that whatever is to be

tried just let him tr -period -- jury, nonjury, the whole

bit. The part the ju

sds to hear, there they are. When
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they're gone the nonjur of it can be tried including any

claims, individual clai “‘the basis of the merits, and if
they're going to be tri jury he can try those to start
with on nonjury. He ca g in his jury on Tuesday oT
Wednesday to try the pu damage if there is anything to
try on punitive damages - gounds like to me that's the
proper way to proceed.

What are the ¢ + dates you have that you're
functioning under? Le ift those with the June 5th date
in mind.

MR. GAITHER: onor, findings of fact and
conclusions of law wer submitted on May 15th, nonjury
trial May 22nd. Those & the only dates except the pretrial
order.

THE COURT: W as the pretrial order date?
MR. GAITHER: #s Friday, it was the 5th.
THE COQURT: Friday?

MR. GAITHER: Friday, yes, sir.
THE COURT: T sn't been filed vet?
MR, GAITHER
THE COURT: You ought to get that
pretrial order on file 's see, today is what, Tuesday or
Wednesday”?
THE CLERK: Tu y, the %th.

THE COURT: T y. You ought to get that pretrial
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order on file by a week “m this coming Friday, which will be
what date, Howard?

THE CLERK: The d%th.

THE COQURT: By Y 19th. That will give you ten
days to get that shapedi | It will also give you ten days
to determine whether th ﬂﬁividual claim aspect of this thing
has been worked out or If it has not been, it should be
so included in the pret# } order along with the punitive
damage and pretrial aspedf of the matter. If it hasn't been
worked out, whatever, Mf Lawrence, whatever, Mr. Pate, you
gentlemen and your clieﬁ ‘Wwish to reserve congerning claims
or contentions against M
is nothing secretive ab

Oon that date of lkhe pretrial order of May 19th you
should also premark all #f exhibits and make sure all of
those are exchanged so re won't be any secrets about any
documents. I take it of 2 punitive damage aspect of the
matter there will probabliy be documents involved in it but
I would assume if punit fﬂamages is the sole issue to be
tried of a factual natu there would probably be a lot less
documents than if there ';a trial on the merits of these
various claims. But If' ”géve that up to you folks.
Whatever 1issues remain,; e sure you exchange all those
documents.,

As to the meri of the matter, if there is going to
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be a trial on the
it's set for June
the 29th of -- it

isn't it, Boward?

THE CLERK: Ye

merit he claim aspect of the matter, if

5th £ jal as it is on that Mconday, on

e 30th, the 29th is a holiday,

THE COURT: On 0th, if there are any factual

matters to be tried to a
should be filed on May

Also if there
the matter to be tried
you-all can get togeth 1

claim aspects of the ma

certainly spelled

nonjury parts of it yo

conclusions of law lik

And I'11

him how the matter is ¢

either noniury or the

conceded that the

and so there should be
filed on the 30th in r
the matter as well.

It would like

the 30th that the posi

number of hours,

the h

y, the suggested instructions

Ny individual claim aspects of

neing on the 5th as well, maybe
there are going to be individual

o be tried, that should be

out pretrial order. And as to the

Wt to file findings of fact and

“on the 30th.

simp t down with Judge Phillips and tell

mplated to be handled as far as

gpects of the matter and it's

atto 8 fee aspect of it would be nonjury

ngs of fact and conclusions of law

ce to the attorney's fee aspect of

eem to be appropriate that on
S on the attorney's fees as to the

"rate and the details concerning
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the number of hours sho kewise be spelled out by

affidavit or otherwise made a part of the pretrial
order, also as part of indings of fact and conclusions
of law so there won't b surprises about the attorney's
fee issues as_to the a €laimed as well as the number of
hours and the details fiing those hours. I take it
you've got all that on {puter someplace, Mr. Gaither?
MR. GAITHER: ‘sir.

THé COURT: H :.'by any chance furnished that to
the other side?

MR. GAITHER: r. We're not through yet so I
haven't had any reason

THE COURT: O rge, I think it would be well
before we actually sta #h the trial, so they'll have an
understanding of what  aim is, what they're dealing with
and what the backup fo és, it would seem to me to be
appropriate at least to flhat point to supply them with that
backup as exhibits tha pretrial order will allude to so
you can in effect say asking for X dollars per hour,
to this juncture we're g for a total of so many dollars
attorney's fees based many hours of so many associates
and partners and blah- lah so they'll know exactly what
you're télking about 8 hat's part of the exhibits that
they're ultimately go  be entitled to under your

attorney's fee claim.
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do that on May 30th as # iﬂ.particularly, as Mr. McCann
suggested, I think a tri rief on the issue of punitive
damages would be quite h ﬁﬁﬁl to Judge Phillips.
I do not thinki ﬁfial brief will be necessary on
any issue of the reasonﬁ :éss of an attorney's fee. I

a trial brief on the entitlement to

think if you wish to fil

attorney's fees in the fi8at+ instance it would be helpful to

the Court. But since tH@ Court is quite familiar nowadays

with such cases as the Bilrks case as well as these other cases

like Oliver Sports Cent and Ramos v. Lamm and Hensley v.

Eckerhart, the federal es on attorney's fees, we're all

pretty well familiar wi ?the issue of how you determine
reasonable attorney's £ -and the backup necessary for it.
I think a trial brief ofit é entitlement to attorney's fees
in the first place would be helpful to the Court.
Anything else that we need to schedule?
It sounds like me, I take it from what I've heard,
the way it's going to sHfke out by a week from Friday is most
probably what remains t ;ry in this lawsuit is the so-called

alleged punitive damagﬁ nd the so-called alleged attorney's

fee of Mortgage Clearing, right?
MR. McCANN: Your Honor.

THE COURT: I8 #£hat yvou gentlemen's understanding as

well?
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.,

MR. PATE:
that point from our
accept ——

THE COURT:

ready to go.

MR. PATE:
THE COURT:
in the boat as to th
MR. PATE:
THE COURT:
MR. PATE:
THE COURT:

here to help unravel
Anything el
other dates that we
MR. LAWRENC
T want to make sure
an answer from Verex
pretrial order is du
THE COURT:
going to be presumed
you prepare the pret
to join in what are
to those individual

But it soun

Ye . Honor. I'm hopeful we’'ll get to

cl perspective. They'Te willing to

T understand it, your client is

Ye

T @stion is whether Verex will stay
e ual claim aspect of the trial.
Ye
A “looks like they probably will.
. _

B ‘they won't, Judge Phillips will be
t '# June 5th.
se " we need to discuss here? Any
ne ' agree on or try to work out?
E: 1 Honor, it was my understanding --—
I orrect in this -- that we will have
o -ﬁindividual claims before the
e
f_right, because if you don't it's
ose are still dangling, and when
T er all parties are going to have
t val and legal issues in reference
cl

ds’ e -- the reason I wanted to give you
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some additional time on
and ten days Mr., McCann
area in the lawsuit or n
probably will not, that
aspect of the settleme
idea they were going t
hundred million dollar

On the puniti
Gaither, assuming you
fact question, I am ra
pretrial order accordi
damage phase of the casd
would be the net worth
take it at some point
has been instructed in .
they will be submitted .
say -- using language i
conclude the conduct o
characterized as willf
whatever the legalese
law. Yes, no. If the
it for punitive damage
then they would come b
trial at which time you

the defendant would be

41

it sounds like to me between now
~“kxnow does that remain a disputed
From what I've heard here, it
‘sast they're pleased with that
ough they didn't bargain for the
w_to defend against a continuing

. or a claim anyway.

age aspect of the case, Mr.

ere ultimately, that there is a
nfident, and you should draw your
;that one aspect of the punitive

&t probably should be bifurcated

he defendant. By that I mean I
reach side has rested and the jury

e one of the punitive damage case,

he initial instructions -- do you

“defendant Verex would be

alicious, wanton, blah-blah-blah,
at subject is supported by the case
-yer that guestion "no,” that ends
they answer that question "“yes,”
r phase two of the punitive damage
1d be permitted -~ and I suppose

itted to produce as well —-— any
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evidence that either si
amount of punitive dama
What are your ¢
MR. GAITHER:
way it could be handled
hears the evidence and d
go to the jury and then
think that would be a
wouldn't put it on --
THE COURT: T
never do it that way --—-
MR. GAITHER: i
THE COURT: I
add I've been in cases 'y
worth. They weren't wo;
than assets they had.
And I didn't let them i
MR. GAITHER:
I hadn't thought it ou
didn't introduce any 3
but --
THE COURT: R
don't know. But when

million dollars I'm as

to believe that Verex h

42

ﬁch as net worth.
hts on that?
nk you're right. There

e Court could just wait

les that he’'s going to a

r way to do it.

ight influence the jury.

~influence the Jjury.

a quarter, they owed a 1

gther words, they were in

wduce that in phase one.

ﬁe bad faith caseg I've

vidence so it never did

and you may not in this
e talking in terms of a

you think or you have

,gbt scads of net worth.

ould let us put that on.

ghes to produce bearing on the

is anocther

until he

llow 1t to

I would

In other words we

;blem with that is and the reason I

And I might

x the defendant had a negative net

ct more

solvent.

ink you're right, Your Honor.

tried I

come up,

one., I

hundred

SOme reason

I don't
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know whether Verex is wﬁ h-a dollar or a hundred billion

dollars. I have no idei  §0 I'm assuming you’'ve got some-
thing in your mind that ¥#ads you to think that you would
probably try to proceed: gome sort of net worth proof
here. I assume you do @& yﬁu-wouldn't be talking about a
hundred million bucks, ﬁ @ﬁse if they're only worth a
million, for instance, glk about a hundred million is
a little specious. Whal ﬁ:you know about that?

MR. GAITHER: 1 probably have some evidence of

that.

THE COURT: Do u know at this time anything about
Verex and its --

MR. GAITHER: ¢ have more than a hundred million.
THE COURT: Do #hey?
MR. GAITHER: }y have enough to pay that and that's
all I'm asking.

THE COQURT: OF rge, you also get into problems in
these punitive damages g8, you know, of what's reasonable
under the circumstanceﬁ ﬂi had a case out here about a year
or two ago where the b# had a net worth of about two million
bucks, Skiatook Bank. &{jury brought back a verdict against
them of punitive damagé #f‘$500,000. Well, is 25 percent of
the net worth of a defd t, is that reasonable in punitive
damages? I concluded 1 wasn't and cut it back to about

75,000 bucks, I might ad S0, you know --
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MR. GAITHER: : ad you're going to be on
vacation, Judge.

THE COURT: If; 're worth a hundred million and
it goes to the jury and jury grants them a hundred million
punitive, as I understa =§se facts, that would stand up not
very long, not very lo }b I take it in any prayer for
punitive damages to a Ju - I mean it's just not a matter
of having your secreta t around there and bang on zercs
on a typewriter. That pe plaintiff's counsel’s concept
of it but it isn't min ; T don't assume it will be Judge
Phillips'. GSo at some | t in time, if you're going to
pursue this punitive d ‘elaim, as you seem to indicate
you're serious about, é it at some point in time that
figure ought to be sca own to the maximum that the Court
would permit to stand :ﬂ'On the net worth of the defendant.
and I don't know, I do now what you're going to —--
MR. GAITHER: - review our complaint, Your Honor,
and our prayer for dam There are other criteria involved
in determining what's aonable amount and a proper amount
of exemplary damages.

THE COURT: surely.

MR. GAITHER vole list of them.
THE COURT: But in these "business fraud”
cases they're a littl ferent than the intentional tort

matters in terms of pul
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But anyway I ° you need to be thinking about all

those things. But as rstand it, you do think that you

want to offer some evide concerning net worth.

MR. GAITHER: @& \bly so, Your Honor. And I think

the Court's suggestion & e way to handle it is a proper
one.,

THE COURT: I r pretrial order include that
bifurcation approach i re, I take it you would agree
that if the case were £0 a jury on punitive damages the
interrogatory approach 1 d be the proper way to go at phase
one followed by a dolla: ount based on whatever the evidence
in phase two is, sSuppo ﬁy the interrogatory answer of the
jury that the conduct ﬁsbe characterized as willful,
wanton, malicious.

MR. GAITBEX:  sounds all right to me. I hadn't
really thought about t "I'm glad -- I think you're Tright--
THE COURT: Théiigeason I'm wanting to kick it around
here, I think all this t to be included in the pretrial
order as to this phase phase two --
MR. GAITHER: 1 do that. We'll put that in the
order.

THE COURT: ‘Cann, of course, starting with the
proposition that you ' - a matter of law punitive damages

is not involved and s y't be, but assuming that through

some gquirk of fate th

dge concludes after all the evidence
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is in that there is an
the issue of punitive

bifurcated approach that

’fhere for the jury to pass on on
jes, do you agree with the

e outlined?

four Honor.

MR. McCANN: Ye

THE COURT: Of ‘interrogatory followed by any

evidence on net worth perhaps.

of net worth or lack of

damages, or what would

if you would.

not,

and get your pretrial ©

on the 30th I'll want t

with

on June 5th before I g#

else,

MR. MCCANN: Yf
THE COURT: Orf Y evidence you might have as to lack
;ity to respond in punitive

a reasonable sum.

MR. McCANN: T :.seems to be appropriate.
THE COURT: W'. include that in your pretrial order
Is there anyth; élse for us to discuss here? If
we'll pass the worl " to Judge Phillips. And be sure

 here on file by the 30th because

fﬁll that and personally go over it

Judge Phillips so: 11 be apprised of where we're going
ﬁﬁt of here. If there is nothing
you may be excuse Thank you.
MR. GAITHER: #nk you, Your Honor.
EDINGS CLOSED)

 TRANSCRIPT

slavka
.Btates Court Reporter
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IN THE UNITED
FOR THE NORTHE

MORTGAGE CLEARING CORPORATION
a corporation,

Plaintiff,

vS. Case No. 87-C-777~B

VEREX ASSURANCE, INC.,
an insurance company,

Defendant,

N United States District Court )

_Nogthern District of Oklahgma § S8
hereby certity thay the foregoin

S @ tive copy of - '
this Court, the arigmal gy file

OKLAHCOMA HOUSING FINANCE AGENC“
and BANK OF OKLAHOMA, N.A., as
successor to Fidelity Bank,

N.A., Trustee for Oklahoma ~ore Jack . Silver, Clerk
Housing Finance Agency, Uy —
~  Deputy

Intervening Plainti

PARTIAL ED JUDGMENT

This matter came before EMagistrate Jeffrey S. Wolfe on

October 20, 1988, for a sett ¢ conference. Plaintiff, Mort-
gage Clearing Corporation ("MQ _;_was present by and throuch its
representative, Jimmy K. Jone _ﬁﬁits attorney, Jack I. Gaither;
Intervening Plaintiff, Oklaho#i#. Housing Finance Agency, was
present by and through its r éntative, Bishop Alonzo Ponder

and its attorney, Jack Lawrer Intervening Plaintiff, Bank of

Oklahoma, N.A., Trustee, was nt by and through its represen-
tatives, Marge Mathes and Rob _?; and its attorneys, Ccllier H.

Pate and William C., McAliste Defendant, Verex Assurance,

Inc., was present by and thréfiggh its representative, Hareld J.

Lessner and its attorneys, Jolii H. Peiss, James P. McCann and

Kathy R. Neal. Hereinafter, he Plaintiff and Intervening

EXHIBIT B
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Plaintiffs are referred to as @f“CIaimants" unless specifically

referred to individuallv. The C urt has had an opportunity to
review and examine the Primary #laster Policy and the Mortgage Pool

Insurance Policy, both of whid re at issue in this case, speci-

men copies of which are attacWill hereto as Exhibits "A" and "B,"

respectively, and incorporated ;tein bv reference. Having heard
the arguments of the parties _ibeing advised in the premises,
the Court finds as follows wi espect to the issues raised by
the parties: |

1. Verex Assurance, In ("Verex"), shall, in settling
otherwise valid claims submitte to it by MCC, pay a reasonable
attornev's fee for the servf performed in the liquidation
process (i.e. foreclosure ﬁr & in-lieu of foreclosure), includ-
ing the claims submitted to{- ‘ex which are involved in this
lawsuit, according to the folliwing agreed schedule:

A, Tulsa County: All jidicial procedures as necessary,

including appearanc at Judgment, Sheriff's Sale and

Confirmation of Sai £ the amount of $750.00, plus
$50.00 for each defg &nt not the owner of the property,
and $200.00 for eac ﬁﬂﬁitional appearance for Special
Hearings, Deposition# and Bankruptcies.

B. Tulsa County, Deed

f.4en of Foreclosure: $350.00.

C. Qutside Tulsa Counﬁﬁ T all judicial procedures as

necessary, includingiappearances at Judgment, Sheriff's

Sale and Confirmat ‘of Sale at the amount of

$1,200.00, plus $50.00 for each defendant not the owner

of the property, and $350.00 for each additional
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1 Hearings, Depositions and

appearance for Spec
Bankruptcies.

D. Outside Tulsa County, éed in Lieu of Foreclosure:

$500.00.
Future claims for attorne
legal services provided by LaW Associates, Inc. and billed

according to such schedule sh 11 not be denied. Claims for

attorney's fees involved in th action, for services performed by

Law Associates, Inc., that e ed the foregoing schedule of
charges shall be recalculated and paid according to the schedule.
All attornevy's fees properly dﬁ@imed by MCC shall be paid, if

otherwise in accordance with tﬁﬁ5foregoing schedule, regardless of

the relationship between the individual attorney or law firm

performing the services and thé insured or its servicer,

2, Althouah there are nJ”outstanding claims for reimburse-
ment of title insurance policy premiums in this lawsuit, Verex is
not required with respect to claims submitted after the effective

date of this order under para 12 of the Primaryv Master Policy

or any mortgage pool insurance policy to reimburse Claimants for

title insurance policy premiu unless such a policy has been
specifically requested by Veré  Additional1y, Verex, in its sole
discretion, may waive the ob ing of a title insurance commit-
ment. Submission of a copy ﬁe Sheriff's Deed or Mortgagor's
Deed in Lieu of foreclosure 51 i be, for initial claim purposes,
satisfactory evidence of Merchiéintable Title as provided in the
policies. In the event a ré#:bnable and valid objection to

merchantability is made at théitime of sale of the propertv, the
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insured under the Primary Mast Policy must either satisfy such
objection or furnish a Title i urance Policy insuring against

loss by reason thereof; providé .however, such policy shall be at
no cost to Verex and, in the ew ¢+ guch policy cannot be provided,

Verex shall not pay interest aﬁﬁfaing from the date of the pro-

posed closing and the date theVEifle is cleared.

3. For the claims involyéd in this lawsuit and any claims
which are presented by Claimant# to Verex for approval and payment
in the future upon defaults oG ring after the effective date of

this partial agreed judgment, fhe amount of loss payvable by Verex

to Claimants pursuant to paragyraph 5(c) of the Mortgage Pool
Insurance Policy and paragraph 11 of the Primary Master Policy

shall include accumulated unpai& 1nterest at the contractual rate

{exclusive of late charges and_ﬁanalty rates) computed to the date

the check for the loss pavablé!is made and executed by Verex,

except as indicated in paragraph 4 below. Further, Verex shall
mail the check representing thi éproved loss payable to Claimants
on the same dav it is made and .aéuted. In the event Verex fails
te do so, Claimants may file & supplemental claim for additional
accumulated unpaid interest at_ e contractual rate for the period
of time between the day the ¢ “ for the loss payable is made and
executed and the day it is mailed, which claim shall be paid, if
valid.

4. Paragraph 12(b} of 1 Primary Master Policy provides
that any claim payment due to-#ilaimants shall be pavable within
thirty (30) days after recelptfof the claim and all supporting

documents as may be reasonably requlred by Verex. Verex presently
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Primarv Master Policy for inter-

does not pay Claimants under ﬁ
est that accumulates during thlﬁ thirty (30) day period. Verex

shall not pay Claimants under5ﬁ$& Primarv Master Policy for the

interest which accumulated duxiﬂg the thirtv (30) day period with

respect to the claims involvéj n this lawsuit and any claims

presented to Verex by Clalmantu_fcr payment in the future upon

default occurring after the efmactive date hereof. Verex shall,

however, pay the interest on t.% portion of the claim covered by
the primary mortgage lnsuranca; which accumulated during the
thirtv (30) day perioed, under paragraph 5{c) of the Mortgage Pool
Insurance Policy with respect:to the claims involved in this

lawsuit and anv claims present@d to Verex by Claimants and ap-

proved for payment in the future. This order shall not apply to
any supplemental claims filed With Verex for defaults on mortgage

ot a part of this suit.

loans occurring in the past am

5. Mortgage insurance g pmiums and renewal premiums shall

be paid to Verex when due. Claimants may pay said premiums from
any available mortgage insur - ‘egscrow balance on the property
involved, but in the event tha#e is no mortgage insurance escrow

balance available, Claimants nevertheless liable for payment

of the annual premium on the &ﬁpropriate due date. Any renewal
premiums which have been paid bv Claimants prior to the claim
filing date shall be refunded hy Verex based upon the Short Rate

Cancellation Schedule attached ﬂ:eto as Exhibit "C," and incorpo-

rated herein by reference.




IT IS SO ORDERED this

: Fhomas R. Bret
. United States District Judge

APPROVED AS TO FORM AND CONTENT:

MORTGAGE CLEARING CORPORATION

Tts: President

and

Jack I. Gaither
Attornev for Mortgage Clearing
Corporation, Plaintiff

OKLAHOMA HOUSING FINANCE AGENCY

By:

Bishop Alonzoc Ponder
Tts: Chairman
and

LAWRENCE, ELLIS & HARMON

By:

Jack Lawrence, Attorney for;
Oklahoma Housing Finance
Agency, Intervening Plainti:

BANK OF OKLAHOMA, N.A., TRUSTE
OKLAHOMA HOUSING FINANCE AGENC

By:
Marge Mathes

Its:




IT IS SO ORDERED this - of , 1988,

Thomas R. Brett
‘United States District Judge

APPROVED AS TO FORM AND CONTENT

=

MORTGAGE CLEARING CORPORATION

By:

Jimmy K. Jones
Its: President

and

(\J;W”ﬁégxﬁ\-, /ihﬁzgt:

ck 1. Gaither
ttorney for Mortgage Clearin
Corporation, Plaintiff

OKLAHOMA HOUSING FINANCE AGENC}

By:

Bishop Alonzo Ponder
Its: Chairman
and
LAWRENCE, ELLIS & HARMON

By:

Jack Lawrence, Attorney fo
Oklahoma Housing Finance
Agency, Intervening Plaint

BANK OF OKLAHOMA, N.A., TRUST
OKLAHOMA IHOUSING FINANCE AGEN

By:
Marge Mathes

Its:
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IT IS SO ORDERED this

Thomas R. BRrett
United States District Judge

APPROVED AS TO FORM AND CONTEM

MORTGAGE CLEARING CORPORATION -

By:

Jimmy K. Jones
It+s: President

and

Jack I. Gaither :
Attorney for Mortgage Clearlnq
Corporation, Plaintiff

OKLANIOMA HOUSING EINANCE AGENC

vys (e T Gld

Blahop Alonzo Ponder

Its: Chairman

LA C;72¢hARNON
mizﬁz

ack Lawrence, Attorney for .
Oklahoma Housing Finance
Agency, Intervening Plalntim

BANK OF OKLAHOMA, N.A., TRUSTEE FOR
OKLAHOMA HOUSING FINANCE AGENC
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BANK OF OKLAHOMA, N.A., TRUSTE
CLEVELAND COUNTY HOUSING FINAN

‘@L\ .l

Bob Clark

s: Ve Pressdud o r\m"\

and

PATE & PAYNE

- I B N
By:fzg/zkiwm( ;&,{ ,,¢TT_
Ccllier H., Pate
William C. McAlister
Attorneys for Bank of
Oklahoma, N.A., Trustee,
Intervening Plaintiff

VEREX ASSURANCE, INC.

By:

Harold J. Lessner
T+g: Executive Vice President
and

DOERNER, STUART, SAUNDERS,
DANIET, & ANDERSON

By:

James P. McCann
Kathy R. Neal
Attorneys for Verex
Assurance, Inc. Defendant'
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BANK OF OKLAHOMA, N.A., TRUSTE
CLEVELAND COUNTY HOUSING FINANCE .
AUTHORITY

By:
Bob Clark

Tts:

and

PATE & PAYNE

By:

Collier H. Pate

William C. McAlister
Attorneys for BRank of
Oklahoma, N.A., Trustee,
Intervening Plaintiff

VEREX ASSURANCE, INC,
3 . /_-f'-f
By’ : ’;'{,_’,',, e .f_:_//,:/:; / g ARy I B SR

Harold J;‘Lessner

Its: Executive Vice President
and

DOERNER, S
NIEL &

James P. McCann
Kathy R. Neal
Atdorneys for Verex
Assurance, Inc., Defendant




Verex Assurunce, Inc.

1350 E. Gilman Street/Box 7066

Madison, Wl 53707
Telephone |-800-356-8080
1-800-362-8070 (within W)

(-

“““ | A subsidiary of
LT The Greyhound Corporation

T

1
S =

nsin (a stock company called the company) agrees to pay

Agresment Verex Assurance, In¢., Mad
Master Policy Number
(Hersinatter Called The Insured) il on of the premiums to be paid by the Insured as specified in the Certificate, and
in relignce upon the statements # Agplication submitted by the Insured, sny 108 sustsined by reason of the defauit
in payments by a borrowsr as ha¥ forth, subject to the following conditions:
Conditions 1. Definitions — as used in this |y -

EXHIBIT _A___

{a) Borrower shall mean the p
{b) The resl estste shail mean
ingrass and egress and access
(¢) Loan shail mesn the indet
tified on the face of the Cantificy
of which is sacursd by a morigag
{d) Morvgage shall mean any
esiate a3 secunty for repaymen!
(®)} Two (2), tour {4), slx (§) or
payments when due, 3o that su
delinguent.

{1 Procesdings to Acquive Me
applicable local laws to vest in iy
public or private sale. and volu
{g) Merchantable Titte shall mil
{i) the lien of current general r
building restrictions, if any, ang
ply and which do not impair th
minor impertections of titie as
) Satiatactory Evidencs of
able title is vestad in the insu
directed 1o the Company, atfirmi
of titie or comparable title evid

firm or corporation 10 be designated &3 such on the face of the Cartificate.
described on the face of the Cartiticate, and shall include alisnasie rights of
and utility tacilities a8 may be required for the reasonabie use of the real estate.
# borrower to the insured in the amount and 10 De repawd over the penod as iden-
avidenced by a note, bond. contract. mortgage or other instrument, and paymant

it detined.

g of frust, bond, contract. note or other instrument creating a first lisn upon real
ih sccorgance with applicable local laws.

ihe In defauit shall mean the failure of the Dorrowsr to have made monthly joan

‘the aggregate of two (2), four (4}, six (6) or nine (9) such monthly payments are

¥ita shall maan any practical legal rerady required or permitted after default under
Hierchantable title as definad harein. including, but not limited o, foreciosure by
o8 trom the bormower.

ip of the real estate fres and clear of 21l liens and encumbrances axcapting only
M8 not yet due and payable; (ii} recorded easements for public ubdities, recorded
1 buiiding laws or regulations, with which the improvemants on the premises com-
iremises and the improvements thereon fof their intended purposes: and (i) such
7 the sams from being readity markatable and frealy transterable.
THie shall mean a title insurance company's commitment 10 insure that merchant-
e to B named: or opinion or centificate of any atlomey approved by the Company,
ured is vested with merchantabie lithe 1o the real estate, together with an abstract
ity acceptabie by purchasers of real estate in the area.
lws, ordinances, codes and/or regulations appticabie in the jutisdiction in which
the reai estste is located and 0 the subjact in connection with which the term is used.
2. Application snd Commitment i T Iisured shail fumish the Company with an Application in connection with each
loan for which coverage undes (i o 4 desired, on forms tumished and with requirements prescribed by the Company.
Approvai of the Apphcation | discretion of the Company and shall be in the form of a Commitment prescribing
the terms of the coverasge.
3. Notica snd Cartificate — WIS ays aftar consummation of the loan transaction the Insured shall forward notice
thereo! 10 the Company, tog gitemium, and the Company shall immediately issus and forward a Certiticate ta the
Insured. binding ihe Company Y ¥ the terms and conditions of the Commitment and of this policy.
4. Eftective Dute; Policy Peritil The Canificate shall become sffective on the date on which the mortgage loan is
consummated, and. uniless iiklie Insured, shail remain in sffect 10¢ the period for which a pramium shall have been
paid. The insurance may be 14 originai Certificate period, at the Insured's option upon written notice to the
paid within forty-five (45) days after the renswal date.
it option, in addition to its other remedies at law, cancet a Centificate upon failure
fincluding renewal premiums) within forty-tive (45) days after the date the same
38 of renewal premiums shall be the renewal date), but the Company shall not
ate. The Insurad may at any time cancel the msurance of & loan for which no claim
ificate to the Company, in which case a portion of the premium pad will be re-
gchedule on file with the insurance regutatory authonties. The Company reserves
feti, subject 1o its remaining liable on the Commitmants and Cartificates aiready

W””W”W”“‘F
I UUMH\H
”1”!”1““‘”‘

of the Insured to pay any of th
becomes dus snd payabie, {
otherwiss have the right 10 Cani
tor loss has been filed by refuriifm
tundad in accordance with thioiy
the nght 1o terminate this polleyii
issued hersunder to the insurd;
&. Compieted Construction «
shall not pay any claim for oSk
incurred or sums advanced by
pany's insurance shall not be
7. Restoration of Damage «=
dental means or otharwise, t
ariginal Cantificate perod, ream
included in the Insured’s clgin.
8. Eminent Domain — If the

s on the real estate are proposed or in the process of construction. the Company
anstruction is compleled according to plans and specifications, Any expenses
icideant to completing such consiruction which exceed the amount of the Com-
any claim for joss.

gal l0sa or damage cccurs to the real estate from any cause. whather through acci-
&l Cause the real estate 10 be restored 10 its condition as at the sftactive date of the
Waar and tear axceptad; and the expenses incurred in such restoration shail not be

i el estate is reduced through the exercise of emineni domain or condemnation (or &
sale in lieu of such condemn Insured shall require the barrower 10 spply the entire proceeds awarded 1 Of resuiting
from such taking or sale towsnl t of the lcan.

8. Notice of DetauR — Within W i) days after tha borrowsr ia four (4)° months n detault. a3 defined harem. notice thereo!
shall be given 1o the Company i lvsisred upon the torm turmished by the Company, prownded, however, that faslurs of the

Company to fumish forms shalf ikiisieve the insured of the OOIIGRIION Lo grve NOtice within the required LvMe 1n sny Mason-

Form FHO1 (11T
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Veerex ‘Assurance, Inc.
Horme, Office:

£50 E. Gilman Street

Box 7066, Madison, W1 53707
Telephone 1-800-356-8080

A subsidiary of
1-800-362-8070 (wathin W)

The Greyhound Corporation

the Insured identified below, in consideration of thi B§Mium paid or 1o be paid as specified herain, any l0ss sustained
by reason of the defauit in payments by a bomrg Mortgage Agreement included in the attached Schedule(s)
after underwriting and approval by thil

Insured’ # and Mailing Address

Insured's Identification Number
Final Accumuiation Date

Policy Number ’ Effective Date
Final Termination Date

Pramium—_______ % annual instaliment rate

at % computed on the unpaid
total principal balance.

Initlai total principal balances:
Maximum total principal balances:

Accumulation Term:

jl-Conditions:

&8s on indlvidual ioans on one-to-four family residential

Policy. Notwithstanding tha full coverage for individual loans,
or._._____ % of total principal balances of all the Mortgage

Coverage under this Policy is tha following: 100%
properties, as defined in the terms and conditions
the coverage is limited to the lesser of $
Agreements to be insured hereunder,

Signature

IN WITNESS WHEREQF, The Company has caused
signed by its duly authorized officers in facsimile

firporate Seal 1o be hereto affixed and these presents to be
the Company by virtue of countersignature by its '

effective as its original seal and signatures and binding on
ithorized agent,

ssurance, Inc. EXHIBIT B

Secretary

Nleslveso

President

Farm 2.771 (17on . S ALITUARIZEN ARENT



The sum of:

at the time of an Approved Sale of the property,

Interest computed to the date of claim settlement at the

(2) the amount of the accumulated d -
t excluding applicable late charges and penalty interest, and

Morigage Agreement rate of intei

(3} the amount of advances made by t murud under Condition A above,

less, the net proceeds upon an Approviid Sale of the property.

&n where the original 1oan-to-value ratio exceeded

hall be reduced by the proceeds from required FHA, VA or pri-
nbllcy or guarantee providing acceptable coverage against
The primary policy shall, as a minimum, provide coverage on
axcess of percent { %) of original
# until the principal balance of the Insured Mortgage

percant ( %) of ariginal fair market value. Fair
price or appraised value.

The amount ot the loss payable on #
percent (
vate mortgage insurance under a prij
loss resulting from a Borrower's Dal#
the amount of the Mortgage Agreernii
fair market value and must remain I
Agreement is reducad to
market value is the lesser of either

gregate liability contained in Condition 5F, in lteu of paying the
fition 5C above, the Company may, at its option, pay the

5 and (3) of Condition 5C. Upon such payment, the Insured
Merchantable Title to the property. Within thirty (30) days atfter
Company shail give written notice to the insured of the net

D.  Claim Payment Option—Subject to ¢
loss determned by the compulation
insured the sum of the amounts und#l
shal! provide the Company with Good
the propenty is sold by the Company
amount received from the sale.

E. Discharge of Obligation--Any claim
be a full and finat discharge of its o

prit by the Company pursuant to Condition 5C or 50 above shall
n with respect to such claim under the terms of this Policy.

F.  Aggregate Loss Limits—Notwithstasgl
any Specral conditions on the face
shall notl exceed an amount equal
balances of the Mortgage Agreemsg
Date of this Policy after giving eft
aggregate liability is the sum of los
{2) pursuant to Condition 5D above
the property. :

the provisions of Conditions 5C and 50 above, but subject to

‘the tota! aggregate liability of the Company under this Policy
percent { %) of the total principal
ligted in the Schedule(s) at the Final Accumulation

rincipal payments due on such date. Total

Pald by the Company: (1) pursuant to Condition 5C above and
ad by arty net amount the Company receives upon disposal of

When Claims Submitted and Payable

Unless otherwise mutuaily agreed, a claim
provided by the Company within sixty (60)
to an Approved Sale. Faiture to file a claim
Insured to waive any right to claim payma
penod shall not commence until the approgl
claim payment due the Insured shall be payj

. may be tiled with the Cormpany on the appropriate form

@ the Insured has conveyed title to the property pursuant

iisa within sixty (60} days shail be deemed an election by the

ir the terms of this Policy, provided that such sixty (60) day
Qrm has been provided by the Company to the Insured. Any

ithin thirty (30) days after a claim is received by the Company.

Subrogation

#jainst any borrower or any other party liabla for the loss for

. The Company shall be subrogated 1o all of the lnsured's or
ther party liable for the ioss, including deficiency judgments or
Ped to the Company upon dermand. The Company shall be

ry, 10 the tull extent of its claim payment or 10s3, and the

The Company reserves the right to make ¢
any loss paid or deficiency suffered by the
mortgagee's rights against the borrower or
rnights, which judgments or rights shall be agdj
be reimbursed first out of any subrogation. i
Insured shall be entitled to any remaining bif

Whers Notice is Given

All notices. claims, tenders, reports and othae4l
be mailed postpaid to any agent or to the
Box 7066, Maaison, Wisconsin 53707. The

fequired to be submitted to the Company by the insured shall
tce of the Company at 150 East Gilman Street, Post Office
afy may change this address by Qiving wrlten notice to the Insured.
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respect to plaintiff's allega regarding defendant's bad faith

conduct. The Court finds gen - factual disputes with respect to

these allegations. However, nege disputes are not material in

light of the resolution of de lant ' s motion for summary judgment

on the narrow grounds set fo in this opinion.

VI. PLAINTIFF'S ATTORNEY FEE CLAIM

MCC's counsel has SO attorney fees for services

performed which were incurrefprior to and in connection with the

settlement of the underlying djaims. These services are unrelated

to the punitive damages claims See Order of June 2, 1989.

In the absence of a } ent rendered in favor of plaintiff

on its bad faith claim, the “arguable statutory authority for

the award of attorney fees 1@ 36 Okla. Stat. § 3629(B) (1985).°

This section provides in pertipent part:

of the insurer, receiving a

a written offer of settlement
o the insured within ninety
- that proof of loss. Upon a
r wparty, costs and attorney
to the prevailing party. For
the prevailing party 1is the
ere judgment does not exceed
. In all other judgments the
ralling party. If the insured
i&¢ court in rendering judgment
erdict at the rate of fifteen
“from the date the loss was

proof of loss, to suby
or rejection of the cla
(90) days of receipt
judgment rendered to eif
fees shall be allowable
purposes of this sectid
insurer in those cases
written offer of settl
insured shall be the
is the prevailing party
shall add interest on
percent (15%) per Yye

5In the Tenth Circuit attorney fees may only be awarded
pursuant to statute or con £. See An__Son COrp. V. Holland
America Ins. Co., 767 F.2 0, 703 (l10th Cir. 1985). In this
case, plaintiff has not urge any contractual basis for the award

of attorney fees.

Moreover, at the hear held on June 5, 1989, plaintiff's

counsel acknowledged that § 9{B) was the only statute under
which plaintiff was seeking th recover attorney fees.
15




R

payable pursuant to the ovisions of the contract to
the date of the verdict. :

Id. (emphasis added).
Only a strained reading ﬁhis statute could result in an
award of attorney fees U Jaintiff. In this case, the

intervening plaintiffs, as inﬂafﬂds, have disclaimed any interest

in attorney's fees. Moreover y judgment has nor will be entered

against defendant Verex on t@ Iinsurance contract claims since
those claims have been settl ﬂ by mutual agreement between Verex
and the intervening plaintiff 

Plaintiffs argue, however “that the December 5, 1988 Partial
Agreed Judgment obligates :ﬁ e defendant to pay "some" of the
amounts sought by plaintiff. e Even a cursory review of this
judgment however, reveals that it does not represent a judgment
for any sums of money with r :ct to the claims in this lawsuit.
While it provides a cie for the construction and
interpretation of policy termm to Ffacilitate the settlement of
such claims, it is clearly 'judgment in favor of a prevailing
party as envisioned by Secti

Even if the Court was in
as permitting plaintiff to

of this case, which it is

making such an award in this me . This is because the June 5,

1989 record in this c#ll# unquestionably establishes that

7A certified copy of t

judgment is attached hereto as
Exhibit B. .

e

@



plaintiff's counsel failed ep "meticulous, contemporaneous

time records" as required Dby © Circuit. Ramos v. Lamm, 713

F.24 546, 553 (10th Cir. 1983

The June 5, 198% tes y of plaintiff's counsel Jack
Gaither and Bruce Gaither fai o provide any basis for a finding
of adequate time records. I ' from the evidence submitted by
plaintiff, it was impossible fhe Court or opposing counsel to
make an intelligent inquiry the nature of services performed
in light of the haphazard ma n which the records were kept.
It was also apparent to the Qt that many of the entries were
erroneous.”® Although the __t would radically reduce any

attorney fee award as a re ‘of these inadequacies, Hensley V.

Eckerhart, 461 U.S. 424 (198 ‘he precise calculations of such a

reduction need not be eXp j_!d:. further given the absence of a
statutory basis for an attor e award in this case.

VIl
Accordingly, +the Cour g vVerex' motion for summary
judgment on plaintiff’'s b faith punitive damages claim, and
DENIES plaintiff's request £ &ttorney fees. Within seven (7)
days of this Order, defen # counsel is to prepare a judgment
ve it approved as to form only by

t with the Clerk of the Northern

ntiff's documentation failed to
es and meetings with defense
» detail with respect to alleged
ntiff's counsel. There were also
paralegal duties were billed at

8among other things,
include acknowledged con!
counsel and failed to provig
legal research undertaken by
numerous instances in whi
attorney hourly rates.

@



District of Oklahoma for sign

IT IS SO ORDERED THIS
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IN THE O

FOR THE NOR

MORTGAGE CLEARING CORPOR
a corporation,

Plaintiff,
v.

VEREX BASSURANCE, INC.

Defendant,
and

OKLAHOMA HOUSING FINANC
and BANK OF OKLAHOMA, N
BANK OF OKLAHOMA, N.A.,’
BONDHOLDERS FOR CLEVELA
HOME FINANCE AUTHORITY -
MUSKOGEE COUNTY HOME LO

Intervening Pl

REPORTER

BEFORE THE HONORABLE TH

TATES DISTRICT COURT

DISTRICT OF OKLAHOMA

No. 87-C-777-B

' e e e e et N N e e’ e e et et S S S e S e S

ISCRIPT OF PROCEEDINGS

ON MAY 9, 1989

INFERENCE

R. BRETT, Judge.

ES COURT REPORTER

EXHIBIT A
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APPEARANCES:

For the Plaintiff:

For the Defendant:

For Intervening
-Plaintiff Bank of
:0klahoma:

For Intervening
‘Plaintiff
Oklahoma Housing:

THE COURT: Tﬁw
Clearing versus Verex Ag#

As I understa
this morning to see if
worked out. If not, a
trial setting here on

Let's see, fo
MR. GAITHER:
THE COURT: All

MR. MCCANN: Ja

¢ in our 87-C-777,

[ACK GAITHER
3uilding

Jest Seventh Street
i\, Oklahoma 74119

"AMES P. McCANN

er, Stuart, Saunders,
niel & Anderson
‘Atlas Life Building

; Oklahoma 74103

LLIER H.
& Payne

""Box 1907
oma City,

FATE

Oklahoma 73101-1907

ACK R. LAWRENCE
nce, Ellis & BHarmon
nion Plaza

oma City, Oklahoma 73112

, 1989

Mortgage

ratce.

we're having a special conference

atter is going to be ultimately

s move forward with our final
T issues remain.

‘age Clearing we have whom?
jaither and Jimmy K. Jones.
tht, And for Verex we have --

‘McCann.
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THE COURT: An else do we have here?
MR. PATE: You r, I'm Collier Pate. T represent
Bank of Oklahoma as Tru or two of the public programs,
Cleveland County Home F ‘Authority and Muskogee County
Home Loan Authority.

MR. LAWRENCE - Honor, Jack Lawrence for Oklahoma
Housing Finance Agency

THE COURT: Wh isues remain that have not been
settled? We've got s0 rney's fee guestions -- is that
what's kind of danglin i —— and what else?
MR. GAITHER: ¢laims in toto have to be decided
and some items of vari ims must be decided. Is that
correct?

MR. McCANN: believe that's correct, Your
Honor. Verex is of th .on that as a result of two
settlement conferences have already been held and as a
result of continuing'séi ment discussions and negotiations
following those settle nferences that all matters, we
believe, are settled i case.
However, last flay for the first time Mr. Gaither
interjected after, as tand it, approval by his client
of the settlement as w approval by the intervening
plaintiffs in this cas settlement proposal which had
been made by Verex, Mr ther interjected for the first

time in discussions th .tion of his attorney fees and the
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punitive damage claim wh has been presented by Mortgage
Clearing Corporation in $Miis case.

We believe the- ﬁﬂfion of attorney's fees at least
and certainly the puniti  ﬂamage claims -- well, I will
break those up. The atﬁ ey fees we believe were more than
adegquately addressed dur g'the course of the settlement
discussions that took p ¢ before Magistrate Wolfe last month
in the second round of # tiement discussions, if you will.
We had worked & aﬁ a result of the first settlement
conference a constructid " certain policy issues which we
believed then would assi “the parties in resolving approxi-
mately 140 of the indivi#lial claims, and that process is
ongoing and is about to , as I understand it, consummated.
There were then left apj ﬁimately 15 additional claims.
Specific recommendatioﬁ: '1ﬁ specific negotiations took place
with respect to each and Bvery one of those claims, which were
addressed individually . .“ as I understand it, were all
accepted by the partie d then in fact in response to my
gquestion or my suggesti tﬁat I was going to begin drafting
the actual settlement d@fuments and circulate them for
everyone's approval thqf as interjected this guestion of
attorney fees and puni:| damages, which we believe were --
at least.the attorney B were specifically addressed in the
settlement conference, Z;h is one of the things the parties

"case, that they go on down the

give up when they settl
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road and none of them ha endure additional litigation

expenses. Punitive dam 'M,were never discussed during the
course of settlement.

We have been op ing at least the past six to eight
weeks upon the assumptiofithat based on negotiations that were
ongoing at that time tha 'his case was going to be settled
and we believed as late: last week that it was settled. And
so with respect to this“ .neys fee and punitive damage
igssue --

THE COURT: Let%s see. It always troubles me when
people do as poor a job’ communicating in a settlement
conference as apparently ﬁﬁ occurred here. You're suggest-
ing, Mr. McCann, that ne it boils down to Mortgage Clearing
asserting an attorneys #  ahd punitive damage claim that you
think it was implicit in ghe settlement negotiations was not a
part of the overall set# ent at all. As I understand, Mr.
Gaither just made the . nt a moment ago that there are a
lot of individual claimﬁ hat haven't even been worked out, so
it doesn't sound like t @& there is too much communication
going on.

MR. McCANN: iéva Mr. Gaither's belief that the
individual claims have. been worked out is predicated on
the assumption that if fnattorneys fees and punitive damage
claims are not satisfie; hen he is not prepared to enter into

the settlement that was gotiated between the parties.
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THE COURT:
reached as to all "in
MR. GAITHER:
believe 1t, Your Hono
attorney fees and exe
to mention it. Magis
from any consideratio
he didn't consider it
conference could be e
We all thought these
THE COURT:
you understand that?
said, now look, we're
the settlement of ind
about punitive damage
MR. McCANN:
MR. GAITHER:
THE COURT:
Did he mean the settl
take those into consi
of an agreed settleme
to be a settlement of
all going to agree he
at a time, we'll cut

MR. GAITHER:

T

Wa sort of overall settlement
di 1 claims"?

tell you the situation as I
T ve always asserted our claim for
m ‘damages every time I had a chance
tra folfe specifically excluded that
n got the impression from him that
ter about which a settlement

Ly ve. He will verify that, I'm sure.
i dhal claims --

W : QSt a second now. Mr, McCann, did
6u understand that Magistrate Wolfe
to talk about this on a basis of

i 1 claims, we're not going to talk
8 ttorneys fees?

‘not understand that, Your Honor.
will verify it —- he told me that.
?stion is what did he mean by that?
a e're going to reach here will not
d n because they shouldn’'t be part
n ﬁ,whatever we agree to here is going
se, or was he saying by that we're
ﬁt the dog's tail off a little bit

e individual claims part --

*s my understanding of 1it.
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THE COURT: - then everything else will be

reserved for trial on p ye damages and attorneys fees
unless you folks work i

MR. GAITHER: give you a direct quote. He said,
*"There is not much I can 'ﬁbout attorneys fees and punitive
damages." That's what fid. 50 I assumed he was excluding
it from consideration. :s never mentioned at any of these
conferences except when -tarted out when I made a statement
of what our claims were, :d we all had labored under the
thought that these indi? 1 claims and the individual items
of many of the claims ha en worked out, and Mr. McCann told
me that if I didn't --

THE COURT: I & - understand. Where are we if I
conclude that you did nokifeach a settlement on punitive
damages and you did not - &h a settlement on attorneys fees
and whether or not Morti ‘Clearing is entitled to any of
that remains to be seen ﬁeﬁully over the next 30 days in a
formal trial on those jons? Where are we if that is the
case? Have you settle individual claims or have you not
settled the individual

MR. GAITHER: McCann told me last Wednesday
that if we didn't sett s, they weren't going to settle
anything. That's the I'd heard of that change, that if
we didn't settle the w =__"t_:hing we weren't going to settle

any of the claims.
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MR, McCANN:

certainly from my clien

viewpoint in this case
entire case. My clien

THE COURT: I

agree to, assuming some

individual claims, how

talking with reasonabl
MR. GAITHER:

wouldn't include -- Yo

the status conference

bifurcated and the issu@

damages were reserved

going to decide whether

let it go to a Jjury on

we considered it a non

I Mr. Gaither that any settlement
erspective and my client’s
ésigned to be a settlement of the
t no further interest --
£ 3#y whatever you folks can't
 remains for trial including the
:will it take to try the case? I'm
ipulations and all.

». days, we think. Now, that

wor, if the Court would refer to

or of January 4th, the trial was
attorney fees and punitive
fe #ter decision and the Court was
not we had enough that you would

punitive damages at that time, and

matter for the individual claims.

THE COURT: I 8

MR. GAITHER:

THE COURT: M
this settlement confer

MR. PATE: Ye
please?

THE COURT: W
taken by Magistrate Wo

out myself, which I in

te what this order said.
e, were you and Mr. Lawrence in on
usiness”?

were, and may I address the Court,

s your understanding of the tack
"I guess I can call him and find

to do, to find out where the ball
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MR. PATE: Your-Honor, my understanding -- we were in

the settlement conferenc they were lengthy, we had two, I
think probably both of th#m lasted over, close to ten hours
each. |
The first one ﬁare able to reach what eventually
led to a partial journ&i “fry in this case which resolved I
think all of the issues volving costs and so forth. We then
came back and had anothe gession and we reduced our dispute
down to approximately 2. 1aims at that point. We had repre-—
sentatives -- Mr. Lawre ~had the chairman of the Oklahoma
Housing Finance Agency'l . we had representatives of Cleveland
County present, and to i .knowledge we were -— the issue of
attorney fees and punit ¢ was never addressed. But I was
under the assumption thi j;“;f we resocolve all of the issues
involving the claims, t ?.that was moot, because to me a
settlement is a settle and that's what we were striving
for, and it was never b ght -- and we took the lead in the
negotiations of the setflement along with Mr. Jones who was
providing some of the i mation which we didn't have
it behalf of the trustee I was
.ole case, and guite frankly the
issue of -- as I reca te¢ issue of punitive and attorney
fees never came up. Bu adain I assumed when we settled,

the case was settled fo¥ all purposes and that was my
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understanding with Mr. n because when we left that
settlement conference =

THE COURT: It" o bad that wasn’'t made clear
because anybody who has -ficed law over about a year Knows
that nobody likes to set a case a little bit at a time.
Now that, Mr. Gaither - _Jones knows that. 1It's too bad
you all didn't communica '.little better on that subject
because corporations tha lve any sense don't do that or at
least they have a gurn g }ﬁhderstanding that we're not doing
that or that we are doin at, see? So obviously there was a

little laying behind the "here that has brought us to where
we are,

MR. GAITHER: : Your Honor, if I may speak, there
was not —-- the magistr pecifically said he wasn't going
to deal with that, and e was nothing I could do about it.
That's why it was never: ¢ussed. I mentioned it when we
started.

THE COURT: T ét that he said we're not going to
deal with it does not rily mean that you will settle
this lawsuit a little £t a time. That doesn’'t necessarily
mean that at all. It garily means, or it might reason-
ably mean that we're s _going to have a settlement of this
and we'll work it out, “will end it once and for all. And
so you all obviously 4d poor job of communicating on that

subject and it's too ba cause all you needed to say, very
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simply, was Judge, we're 4jous about our punitive damages,

we're serious about our #Mtorney fees and if we can't have a
settlement of that caus& aying us either punitive damages
and/or attorney fees we. ﬁ;t going to have a settlement. You
know, that's Jjust a matt of communicating, that's just a
matter of communicating.

MR. GAITHER: .. was communicated to the magistrate
early and in the middle t I don't know, there wasn't toward
the end -—-

THE COURT: I n#i#@ to talk to him about it. I don't
think it's going to helﬁ ne way or another what I learn from
him. But these two gent en -— maybe I should say three --—
who were all capable, l¢ ;time trial advocates who thought
you were working out a ﬁ ﬁlement of the whole ball of wax --
MR. GAITHER: 1, I don't think they thought that,
Your Honor,

THE COURT: T % ﬁf think they'd come in here and
tell the Court that ifj: didn't sincerely believe that.
And obwviously there wa t some miscommunication going on
here. But regrettablysﬁ you know, if you ever spend much
time representing corpo! ons, seldom, in a small, minute
percentage of cases doéi ¥ corporation like to settle a
lawsuit a little bit ati#i¥ine.
MR. GAITHER: . 1, I don't know that the case has

been settled. But what uld justify even our comrades on the
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plaintiff's side from t
They refuse to pay my a
we're collecting goes tv
we would ever waive that

THE COURT: I°
at all. I'm talking ab
on the subject because,
magistrate is going to
make a -- of course, it*
you'd like to make a 1it
you he'll say I thought:
it was not his intent t¢
attorneys fee dangling 1

subject. I'm not going: 8

communicating on the sul
I can do about that. Iﬁ

you-all can work it out -3

apparently.

m the subiject,

&

12

g that I'm working for nothing?
ey fees yet all the money that

m, so they have no reason to think

+ had been settled.

talking about the merits of that

he merits of your communication

know -- I have no idea what the

but you want to

't too judicious to say this but if
Hundred dollar side bet I'11l bet
ere settling the whole thing and

ve the punitive damages and the

~all didn't communicate on the
olve that here. If you weren't

, that’'s that and there's nothing

nk the thing to do is to see if

use you didn't communicate,

I'm simply in ted in getting the case tried and

I think the way to han h
me -— I'm going to be
June for a week. Judg
he*1ll be here ready to
this lawsuit for trial

It seems to m

this lawsuit.

at is, Judge Phillips has advised
the office starting the 5th of
lips has advised me he'll be here,

I simply want to set

the issue of both punitive damages
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and attorneys fees, I t “if you're interested in having

a jury trial on the pun -damage aspect of the matter, if
it's a matter that just Hpunitive damages, he can try that
aspect and determine if @ is an issue of fact on the
punitive damages. I do ee any reason at all he can’t try
the attorney fee gquesti is there?
MR. GAITHER: don’'t think so. That would be a
nonjury matter, I think

THE COURT: It seem to me, if you-all haven't
and can't work it out, & 'fom what I've heard here con this
business of punitive dam _ and attorney fee thing it sounds
like to me you-all spe 'qt ten hours ironing with a cold
iron, just wasting your. | and on a matter that simple it
just seems to me rathera
heck of a lot better joﬂ communicating. And all you needed
to say, Mr. Gaither, wag st want it all understood at the
outset of this we're no ﬁtling punitive damages and we're
not settling attorneys in all of this other stuff; that
in other words once we | ﬁll this other stuff settled we're
going to spend time ar our entitlement to thousands and
thousands of dollars w of attorneys fees —- how much?

MR. GAITHER: 4111 be thousands, yes, sir.

THE COURT: H ch, approximately?
MR. GAITHER: 000 or something like that, I

guess. I don't know. ven't totaled it up.
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THE COURT: Ho h punitive damages?

MR. GAITHER: .hillion. And we're seriocus about
that. ®We feel that the tive element of this case is worth
more than the rest of it put together.
THE COURT: Angd - you gentlemen to sit down here
and spend ten hours of ﬁ - settlement judge’'s time with a
$100 million, $150,000 & ing claim that is not being worked
out is an absolute and £ 11 absurdity.
MR. GAITHER: idn't —-

THE COURT: I'mipot going to settle that at this
time. But for you to s ﬁhat these gentlemen here were
settling everything and lkave a $100 million claim dangling,
Mr. Gaither, that's two ﬁés, it's an absurdity and it’'s
ridiciulous. But we'ré- fgoing to settle that now. But,
you know, that's silly you~all to spend ten hours
hammering through these £le old nit-picking claims, which
obviously aren't nit—pi- é to the parties, to have a hundred
million dollar claim Jjw &ying out here dangling. Now, no,
no party is going to sé& on that kind of a basis, so for
you-all to think that W going on down there just doesn't
make any sense.

MR. GAITHER: Honor's order of January 4th said
the parties represent € ;e Court that detailed negotiations

are ongoing to compromi -and shorten the claims and issues.

Tt didn't say anything
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fees. That was the unde

that's the only thing t

MR, PATE: Your

THE COURT: Bu
have saved ten hours if

beginning, we’'ve got a

claim, we're serious abdg

penny and, Judge, unles

we're wasting our time

that. That's all you n
MR. GAITHER:

Honor. We had an agree

issues and it would hay
considered a part of thi
didn't want to consider,

THE COURT: Bui
would sit down there amg
some of them thinking ti
for a hundred million a
I don't know anything ti
Judge Phillips will be

What else have

MR. PATE: You

address the Court —-- X

present. I would like t

t&nding from the beginning and
h as ever discussed.

%hbr, may I addreés -
£ fll tell you what, you would
' u ﬁad just announced at the very
Kifidred million dollar punitive damage
“it, we're entitled to every single
8 ou can get us that hundred million
We just want vou to understand
ﬁ ed to say, see?

1; we accomplished a lot, Your

udgment that settled some of these
hortened the trial, but it was never
gettlement discussion, the 3judge

t's regrettable that good lawyers

~through somewhat of a charade with

punitive damages was outstanding
' thers thinking that it wasn't. But
;other than set it for the 5th.
;here. He'll try it for you.

got to talk about?

ﬂﬁr, if I may, I would like to

n't know we'd have a reporter

iake a record on a couple of points,
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if I may, in regard to whkre we have been placed.

I want the reco ﬂéfb be clear that in relation to the
intervening plaintiff, w éh'is the trustee Bank of Oklahoma
on behalf of the two puﬁ ¢ programs, that we are in total
agreement to settle with Werex as we have worked out our
claims. We gave —-— we a 1iving up some, Verex is giving
up some and we're in tot#l agreement on that, and I want it

to be clear for the reco¥d that it is the servicer, Mortgage

Clearing Corporation, that is standing in our way of us
receiving the funds. An it would be the position cof the
trustee that in the event:this case is eventually tried and
the trustee receives legg money than what has been offered by
Verex that we will be 1@_;ing to Mortgage Clearing Corporation
for that difference. TE is the position of the trustee.
Your Honor, Iis '+ know if there is a middle ground
at this point. I might ke a suggestion that if it could be
reconsidered by Mortgags 'léaring Corporation as to whether
or not they want to pur "the punitive and attorney fees, I
guess the guestion comé; & my mind if punitive damages are
even legally permissib'; hder the facts of this situation
and if it was tried and "ﬁitive damages were awarded, I don't
know where the money wolllfl go. If it would go to the trustee,
the trustee is willing éive that. We do not, and when we
intervened did not makéf-ﬁy claim for punitive nor do we make

a claim for attorney f&m,, gso we're not pursuing that. And I
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want the record clear on that, that it is the servicer that is

standing between us and ; .¢£tlement at this point.
THE COURT: Whe g your pretrial order due in this
case?

MR. PATE: Your 'ﬂpr, I think we kind of scrambled
to get one together tod& Eut I don't know that it's totally
THE COURT: ydu placed all of this announcement
you're talking about in  ﬁf pretrial order?
MR. PATE: No,  uf Honor, again, because we've had a
very short time. When.w

THE COURT: I'i ine you some more time to work that
out, ?fant for you to include every bit
of that in a pretrial or@@f 80 your position is made Kknown
there. o

MR. PAGE: Yes, gir. And I believe we had to take

the position as a truste that we don't have the legal ability

either contractually or ‘@therwise to dictate to the servicer.

We have a contract with}
trustee and I have revi d it, had other attorneys review it
in our office, and we M {concluded we don't have the ability
to dictate to the servﬁf ‘. but I believe it's implicit within
the contract that ther : certainly a fiduciary obligation
from the servicer back’ : the trustee and I think that the

servicer should be takiﬁgginto consideration the wishes and
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the wants of the trﬁste; cause eventually the monies come

back to us in this case: I want the record to be clear on
our position in this maﬁ
MR. GAITHER: v Honor, may I correct one part of
his statement? They did& #ue for attorney fees, and they did
assert it but it was new -~ theirs weren't discussed in this
settlement conference ei Is that correct?
MR. PATE: recollect, we certainly
attorney fees we withdraw
that at this point.
MR. GAITHER: this point but never before.
THE COURT: As I understand what you're saying is as
far as your settlement cussions are concerned on behalf of
your client you assumed”& %t the overall settlement would

include attorneys fees if any.

MR. PATE: Yes;ﬁéir. But again --
THE COURT: T
MR. PATE: Yes

THE COURT: T your settlement posture and

understanding.

MR. PATE: Yes ir, because to me when we sat down

and as many hours as wé Hut in in settling this case and to
think that we were not 1uding all the issues in settlement
is not acceptable to me. I believe that it was.

THE COURT: .Of gourse, we hold these settlement
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conferences around here, Gaither, by the dozens and a lot

of times there’'s a littl ngling punitive damage claim there
that's used for purposes strategy and getting the other
side's attention, and mofe often than not when the case is
concluded by settlement ‘Ethrough a settlement conference the
punitive damage claim go ith it. Normally that's not
left dangling. And the. ?biem that I have with your-all's
discussions, you know, F i?ve a hundred million dollar
serious, serious, puniti amage claim that's not going to
be considered in the set ent negotiations and all and
everybody agrees to lea at dangling, you just should have
done a little better joﬁ £ communicating on the subject.
MR. GAITHER: _eady to communicate but the
magistrate didn’'t want t _lk about it, Judge, so that's why
it has never been discuﬁ . I'm ready to negotiate on the
rest of this case now hdbody has ever offered to negotiate
with me.

THE COURT: Ag& although I'm not communicating
very well and obviousl gse yvou don't either agree or
understand what I'm tal g ébout -— it should have been made
very clear at the outs ;the conference we've got a hundred
million dollar claim hel Judge, we're never giving up on,
period. Now, with tha erstanding let's talk. And you
know what he would have’ d and what he would have said?

Judge, we're wasting ou ime, let's go over and try the
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lawsuit.

And next time ¥ ome to a settlement conference

over here, if there’'s an frt of it that's not going to be

considered as part of iﬁ :ﬁ make it clear at the outset.

You could do it in two ﬁ fes or less. And you obviously

didn't make that clear. ft's my only comment to you. And
you say, well, the judge id he wasn't going to consider it.
I don't care what he saij hp that subject. If you've got a
hundred million dollar. m you're not giving up on under

any circumstances, just: @ that clear at the outset or a

one million or a 500,00f a 810,000 one. Obviously that has

something to do with thi derstanding of the lawyers that are

engaging in a good fait: ﬁtlement, see?
MR. GAITHER: Honor, it should be clear without
being mentioned that I ject somebody to pay my attorney
fees. They refuse to . he refuses to pay, we've collected

millions of dellars to efit these intervenors and I want to

pe paid. And they knew iat, everybody knew that.

THE COURT: Of rse, one reason, Mr. Gaither, that
it's not all that clea attorneys fees all the time, here’s
somebody that prayed fJ “tbrney fees right there, isn't
there? Didn't he pray :attorney fees?

MR, GAITHER: :he gets all the money, we get
nothing.

THE COURT: Didn‘'t he say that I'm giving up my
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attorneys fee? So in t gettlement negeotiations persons

give up attorneys fees he time. Frequently, more often

than not, that's the ca $0 all I say to you is, Judge, we

just want it understood ﬁé beginning we've got about a

$150,000 attorney fee cli I don't care what we agree to on

all the rest of this st re urging our $150,000 attorney

fee. We want that unde ding. Just make that clear.

That's all you've got t is make it clear, which obviously

wasn't done here. And “tell by your yawn you're

extremely impressed with. g discussion.

MR. GAITHER: T wasn't a yawn, Your Honor, but ~--

THE COURT: We'v gpt more cases over here than we

can say grace over. We ot djudges who sit around and hold

people’s hands in these 8 tiement conferences and it's a

marvelous procedure but i #'extremely important that every-

body communicate, and thig case shows that there was a very,
very poor job o¢of communig 1ng. And I don't know whose fault
it was, I don't know who# _ﬁlt it was, but anybody who 1is
saying we've got a huge_; that we're not -- there is no
negotiation being consiﬁﬁ . here on and until it is we'll
never settle this lawsu dge, just make that clear at the
outset. That's all I asg

MR, GAITHER: ttlement conference accomplished
something. We settled somé of the issues and some of the

items. But the magistrats® told us --
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The Court has been advii by counsel that this action has
been settled, or is in the pregess of being settled. Therefore,
(_ it is not necessary that the a on remain upon the calendar of the

Court.

IT IS ORDERED that the ac @n is dismissed without prejudice.

The Court retains complete jugisdiction to vacate this Order and

to reopen the action upon cause shown that settlement has not been

completed and further litigat

| is necessary.

IT IS FURTHER ORDERED that the Clerk forthwith serve copies

of this Judgment by United St#fes mail upon the attorneys for the
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IT IS 80 ORDERED this
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Defendant.
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ORDER OF DISMISSAL

This matter comes on befoye me, the undersigned Judge of the

United States District Court “for the Northern District of

Oklahoma on this : , 1989, pursuant to

the Application of the Defen -ﬁs, Robert J. Phillips and Wanda

N. Phillips to dismiss their e¢gunterclaim against Plaintiffs with
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NORTHERN DI

CLIFFORD WEAVER and ARMEDA
WEAVER, husband and wife,

Plaintiffs
vsS. No. 89-C-183-B
STATE FARM AND CASUALTY
COMPANY, a corporation, and
MIKE AUSTIN, an individual,

Defendantﬁ}?

he Court on Plaintiffs' Motion to

This matter comes before

jurisdiction and Defendant Mike

Austin's Motion to Dismiss for ‘lack of subject matter jurisdiction

as to him. For the reasons 8 ﬁéd herein, the Motion to Dismiss

is GRANTED and the Motion to ind is DENIED.
Plaintiffs filed suit in te court based on a contract of
insurance and for the alleged' d faith actions of Defendant State

Farm Fire & Casualty Compahy State Farm"). State Farm timely

removed the case to this court.

A scheduling conference w#s held May 8, 1989, which resulted

in an order, entered that daté and filed May 18, 1989, providing,

inter alia, "Motions to add partie# or amend pleadings must be done by

June 9, 1989."
Plaintiffs, on May 23 1989, filed their Amendment to

Complaint wherein they added, #s a party Defendant, Mike Austin,



Defendant State Farm filed an
answer to the Amendment to Complaint raising no objection to the

filing of such.

If Austin was an agent dg 8tate Farm at the critical times
herein, the next question is, dﬂ:a:the Amendment to Complaint state
a cause of action against ﬁi individually, sufficiently to
withstand the rigors of indis l sability or permissible joinder.

The Court concludes the answer:is no.

Under Oklahoma law, an emgw yee is not liable to third persons

acts of positive wrong and negligence. Scott v. Huffman, 237 F.2d

396 (10th Cir. 1956); 1lleb;ﬂm' . Atchison, Topeka & Santa Fe Ry.

Co., 233 F.Supp. 250 (W.D.Ok1&¢31964). To establish liability on
the part of an employee, "It im%ﬁacessary for the plaintiff to have
alleged a failure on the partfat the defendant to perform a duty
which he owed to the plai&%iff, notwithstanding defendant's

employment."

Topeka & Santa Fe, supra.

Additionally, it is not aﬂnugh to merely plead a cause if in

fact no cause of action exist Lobato v. Pay Less Drug Stores,

Inc., 261 F.2d 406 (10th Cir. 1958); Dodd v. Fawcett Publicatioms,

'"The Amendment to Complai®
of Austin to State Farm or

fails to allege the relationship
y Austin would owe a fiduciary
relationship to Plaintiffs.’ Fhe briefs filed by the parties
indicate Austin is or was an #gent of State Farm during the time
frame giving rise to this action



Inc., 329 F.2d 82 (10th Cir. 1

Plaintiffs' Amendment to  Complaint does not sufficiently
state the relationship betweeﬁ _.tin and the Plaintiffs and also
fails to establish the Austin- 'ﬁa Farm nexus. The Amendment, as
stated, fails to plead a prope &ﬁse of action against Austin and
should be, accordingly, dismisqz'iwithout prejudice. Amendment of
pleadings to bring in a new pa . amounts to a new and independent

cause of action. Fed.R.Civ.P. {a, c), 28 U.S.C.; Martz v. Miller

Brothers Company, 244 F.Supp. (D.C.Del. 1965); see also, Rules 7

and 8, Fed.R.Civ.P.
The Plaintiffs' Motion to Remand is DENIED.
The Defendant Mike Austin's Motion to Dismiss is GRANTED.

A Scheduling Order has preéviously been entered which still

prevails.

IT IS SO ORDERED, this _gA -~ day of August, 1989.

UNITED STATES DISTRICT JUDGE

2nThis does not mean that the federal court will pre-try, as
a matter of course, doubtflil issues of fact to determine
removability:;" “publications, Inc., supra.




IN THE UNITED STATE. MSTRICT COURT FOR THE

THOMAS ELMER BROADDRICK,
Petitioner,
vs. No. 89-C-305-C

STANLEY GLANZ,
Sheriff of Tulsa County,

and

FILEL
AUG1 1989

Jack C. Silver, Crert
's. DISTRICT COUP

RAYMOND C. VAN PUTTEN,
United States Marshal for the-
Northern District of Oklahomaﬂh

Respondents.

)
)
)
)

)
)
)
)
.h)

)
)

2

)

Now before the Court for 1%5 consideration are the objections
of the petitioner to the Amendé Report and Recommendation of the

United States Magistrate filedon April 27, 1989. The government

has not seen fit to respond.
The petitioner seeks credi.:tbﬁard his federal sentence, which
he was prevented from beginning by two now-vacated state sentences.
The Magistrate's Report efsentially adopted the reasoning of

Pinaud v. James, 851 F.2d 27 {2nd Cir. 1988), which held that a

prisoner was generally not en ﬁmad to such credit as to a federal
sentence when the other senten ﬁ was a state sentence. While the
statute discussed in Pinaug,;;3 U.S.C. §3568 is now repealed, it
is applicabie to the presenﬁ' petitioner's sentence. In this

Court's view, petiticner has failed to sufficiently distinguish



Pinaud. Likewise, petitioner ‘has failed to demonstrate the

"extremely limited circumstance@" by which habeas corpus relief is
available in seeking review o. ﬁarole Commission decision. See
Luther v. Molina, 627 F.2d 71, 15~76 (7th Cir. 1980).
Petitioner has also requ d release on bond pendente lite
and filed a motion for "pr minary injunction" (forcing the
government to release petit er) . In view of the Court's
reasoning, these are also denié€

It is the Order of the ﬁrt that the Amended Report and

Recommendation of the United ] ‘e8 Magistrate is hereby AFFIRMED.
The petition for writ of habeag corpus is hereby DENIED.

It is the further Orde £ the Court that the motion of
petitioner for preliminary in 1btion and request for release on

bond are hereby DENIED.

IT IS SO ORDERED this

chief Judge, U. S. District Court



IN THE UNITED STA
NORTHERN DI,

ISTRICT COURT FOR THE
OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff,
vs. No. 85-C~770-C

WILLIAM THEODORE EDWARDS, JR.
et al.,

f1LEL
AUG1 1969

Jack C. Silver, Clark
'S DISTRICT COUP

Defendants.

Now before the Court the motion of William Theodore

Edwards, pro se, to vacate de ency judgment. This is an action
in foreclosure brought by the téd States of America. On May 1,
1987, the United States M itrate entered his Report and
Recommendation that a deficie jﬁdgment be entered in the amount
of $37,053.15. On that same ;_the Court erroneously entered a
deficiency judgment (i.e., adi the Magistrate's Report without
permitting objections to be. .) On,May 6, 1987, the Court
vacated the deficiency judgmf nd granted the parties until May
15, 1987 to file any obkject. "to the Magistrate's Report. No
objections were filed. On H , 1987, the Court again entered
deficiency judgment.

On June 16, 1989, over ) years after entry of judgment,

defendant William Theodore Edw@igds has filed a motion to vacate the




he failed to receive a copy

deficiency judgment. In said 3} ons, he states that the judgment

was initially vacated on Ma [sic], 1987 and states that he
believed any objections to th qstrate's Report were unnecessary
in view of the judgment's vaca Defendant does not state that
he judgment entered on May 27,
1987.

Courts are to make reasonghie allowances for pro se litigants

and to read pro se papers 1 y. McCabe v. Arave, 827 F.2d

634, 640 n.é6 (9th Cir. 1987} However, a pro se litigant is

subject to relevant law and ry f'of court, including the Federal

Rules of Civil Procedure. some, 863 F.2d 835, 837 (llth

cir. 1989).

Defendant's motion necess ¥ is made under Rule 60 F.R.Cv.P.

Relief from a final judgment m@i¥ be had for the following reasons:
(1) mistake, inadvertence, surprise, 0
which by due diligence could not haw

: (3) fraud[,] ... misrepresentation, @
1udgment is vond (5) the judgment
justifying relief from the operation of

ble neglect; (2) newly discovered evidence
‘discovered in time to move for a new trial
' misconduct of an adverse party; (4) the
bieen satisfied ... or (6) any other reason
Kgment.

The court may treat a motionf acate a prior judgment as having

peen made under Rule 60(b) (6 nly if the other, more specific

grounds for relief encompas@@l by the rule are inapplicable.

Maduakolam v. Columbia Univ

v, Heal - Acquisition Corp., 108 S.Ct.

366 F.2d 53, 55 (2nd Cir. 1989)

(citing Liljeber

2194, 2204 (1988)). On its @, the present motion can only be

construed as seeking relief’ @ér Rule 60(b)(l) for "mistake".

Rule 60 provides that a motid nder 60(b) (1) must be made within



one year after entry of jud Accordingly, the Court must

conclude that the present mot is untimely.

It is the Order of the.-ffart that the motion of William

Theodore Edwards to vacate de ency judgment is hereby DENIED.

IT IS SO ORDERED this day of August, 1989.

/\\

. DALE COOK
hief Judge, U. S. District Court
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IN THE UNITED §
FOR THE NORT

S DISTRICT COURT A5 -1 13
STRICT OF OKLAHOMA

OKLAHOMA PROPERTY AND CASUALTY

TONY P. MOORE, )
Plaintif )

)

v. )
)

SIGNODE CORPORATION, a Delaware : )
corporation, i )
and o )
WELDOTRON CORPORATION, a New Jet%y )
corporation, %

)

and )
)

)

)

Y No. 82-C-336-E
) Post-Judgment Garnishment

JOINT STIPULATION OF PISMISSAL WITH PREJUDICE

The plaintiff, Tony P. by his counsel Bruce A. McKenna

of Jack B. Sellers Law Assocf Inc., and the garnishee, Oklahoma
Property and Casualty Insurance Qlaranty Association, by its counsel Kim
Daniel Parrish and James Perciv stipulate that all matters in contro-
versy between Tony P. Moore the Oklahoma Property and Casualty
Insurance Guaranty Association been resolved, and this garnishment
proceeding should be disnissed 4 prejudice, with each party bearing

his/its own costs and attorney g8 incurred herein.

(Y=l

Dated: /gangf / s 1




Daniel Parrish

mes Percival

19 Classen Drive, Suite 100
1ahoma City, OK 73103

05) 235-6415

EYS FOR GARNISHEE

r;i-::'::;;’ . )»

cuce A. McKenna
ack B, Sellers Law Assoc., Inc.
.0, Box 730

pulpa, OK 74067

918) 224-9070

ATTORNEY FOR PLAINTIFF

ORDER 1SMISSAL

On the foregoing stipul& n of the parties herein, it 1is

ordered that the above-entitl ‘nishment proceeding be, and is,

dismissed with prejudice and th aach party to that proceeding should

bear his/its own costs, expenses attorneys' fees.

WOIAATE LY BRIHR

“#on. James 0. Ellison
nited States District Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN-D%STRICT OF OKLAHOMA 5ipn

NN

INDIAN NATIONS PARK, INC., an: ) JACK ¢ i)

Oklahoma Corporation, ; us. D%.rﬂ:ﬁ}gbg$ﬁ

Plaintiff )
) CIVIL NO., 87-C-914-E

v. | ;
UNITED STATES OF AMERICA, )
)
Defendant )

STIPULAqHQNQHFéDISMISSAL

It is hereby stipulated'ﬂﬁd agreed that the complaint in the
above-entitled case be dismisseéd with prejudice, the parties to bear

their own costs, including aﬁ? possible attorneys' fees or other

expenses of litigationm.

MORGAN ¥. POWELL

707 South Houston, Suite 200
Tulsa, Oklahoma 74127

(918) 747-4600

i ATTORNEY FOR PLAINTIFF

Chief, Civil Trial Section
Southern Region

P. 0. Box 14198
Washington, D.C. 20044

ATTORNEY FOR UNITED STATES



IN THE UNITED
NORTHERN -

TES DISTRICT COURT FOR THE
ISTRICT OF OKLAHOMA

INDIAN NATIONS PARK, INC., )
Oklahoma Corporation, )
)
Plaintiff )

) CIVIL NO. 87-C-914-E
V. )
)
UNITED STATES OF AMERICA, )
)
Defendant )

STIPULAZION-OF DISMISSAL

It is hereby stipulatedb nd agreed that the complaint in the
ahove-entitled case be dismisged with prejudice, the parties to bear
their own coets, including . posaible attorneys’' fees or other

expensas of litigation.

(918) " 747-4600
ATTORNEY FOR PLAINTIFF

STEVEN SHAPIRO

Chief, Civil Trial Section
Southern Region
P. 0. Box 1%198
Washington, D,C, 20044

ATTORNEY FOR UNITED STATES

TOTAHL P.OZ
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[STRICT COURT FOR THE
'RICT OF OKLAHOMA

"

UNITED STATES
NORTHERN D

UNITED STATES OF AMERICA,

1954
Plaintiff, B

. H|

VLS Dt 1 COURT

.

vs.

MICHAEL D. BOHANNON; JACQUEL
BOHANNON; COUNTY TREASURER,
Washington County, Oklahoma;
BOARD OF COUNTY COMMISSIONER
Washington County, Oklahoma,

Defendants. CIVIL ACTION NO. 89-C-250-E

JUDGMEN!

P PORECLOSURE

fqﬁ consideration this é;g day

Plaintiff appears by Tony M.

This matter comes
of <;¢TML/JJ , 1989, T

~
Graham, ér/i'te! States Attorn

Oklahoma, through Peter Bern

for the Northern District of
dt, Assistant United States
Attorney; the Defendants, Coupty Treasurer, Washington County,
Oklahoma; Board of County Co #sioners, Washington County,
Oklahoma; Michael D. Bohanno :nd Jacqueline Bohannon, appear
not, but make default.

The Court being full ~advised and having examined the
file herein finds that the D¢ ants, Michael D. Bohannon and
Jacqueline Bohannon, were ger _with Summons and Complaint on
May 26, 1989; that Defendant, uhty Treasurer, Washington
County, Oklahoma, acknowledgée gebeipt of Summons and Complaint
on May 1, 1989; and that Defe  t, Board of County

Commissioners, Washington C Oklahoma, acknowledged receipt

of Summons and Complaint on May 1, 1989,



Defendants, County Treasurer,
Washington County, Oklahomaj; vard of County Commissioners,

Washington County, Oklahoma; Michael D. Bohannon; and Jacqueline

Bohannon, have failed to andgWwer and their default has therefore

The Court further nds that this is a suit based upon
a certain mortgage note and r foreclosure of a mortgage
securing said mortgage note n the following described real

County, Oklahoma, within the

property located in Washingt®

Northern Judicial District Oklahoma:
Lot Nine (9) in
Addition to Bartle
Oklahoma.

ock PFour (4) of Sunset
ille, washington County,

The Court further nds that on December 23, 13985, the

Defendants, Michael D. Boh n and Jacqueline Bohannon, executed
and delivered to the United Ltes of America, acting on behalf
of the Administrator of Vet 8 Affairs, now known as Secretary
of Veterans Affairs, their tgage note in the amount of
$22,200.00, payable in monthly installments, with interest
thereon at the rate of elev 'percent (11%) per annum.
The Court further.  ﬁds that as security for the
payment of the above-descril@d note, the Defendants, Michael D.
Bohannon and Jacqueline Bohafihon, executed and delivered to the
United States of America, a g on behalf of the Administrator
of Veterans Affairs, now kn as Secretary of Veterans Affairs,
a mortgage dated December 2 985, covering the above-described
property. Said mortgage wa corded on December 26, 1985, in
Book 837, Page 151, in the rds of Washington County,

Oklahoma.




e

The Court further 8 that the Defendants, Michael D.

Bohannon and Jacqueline Boha yn, made default under the terms of

the aforesaid note and mortg by reason of their failure to
make the monthly installment# @ue thereon, which default has
continued, and that by reaso hereof the Defendants, Michael D.
Bohannon and Jacqueline Bohanmon, are indebted to the Plaintiff
in the principal sum of $26, .00, plus interest at the rate of

11 percent per annum from Au £ 1, 1988 until judgment, plus

interest thereafter at the 14# ﬁl rate until fully paid, and the
costs of this action accrued*'ad accruing.
The Court further nds that the Defendants, County
Treasurer and Board of Count  mmissioners, Washington County,
Oklahoma, are in default and ‘Have no right, title, or interest in
the subject real property.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the

Plaintiff have and recover juldgment against the Defendants,

Michael D. Bohannon and Jacgq iine Bohannon, in the principal sum

of $26,945.00, plus interest #t the rate of 11 percent per annum

from August 1, 1988 until ju nt, plus interest thereafter at

the current legal rate of - percent per annum until paid,
plus the costs of this actiop.accrued and accruing, plus any
additional sums advanced or ‘be advanced or expended during
this foreclosure action by PIi&intiff for taxes, insurance,
abstracting, or sums for the preservation of the subject
property. |

IT IS FURTHER ORDE  ADJUDGED, AND DECREED that the
Defendants, County Treasuret ‘Board of County Commissioners,
Washington County, Cklahoma, e no right, title, or interest in

the subject real property.



-

IT IS FURTHER oaosﬁﬁn, ADJUDGED, AﬁB DECREED that upon
the failure of said Defendants, Michael D. Bohannon and
Jacqueline Bohannon, to satiaéy_the money judgment of the
Plaintiff herein, an Order oﬁ}&ale shall be issued to the United
States Marshal for the North&fh District of Oklahoma, command ing
him to advertise and sell wiﬁ@;appraisement the real property
involved herein and apply th&i%toceeds of the sale as follows:

First:

In payment of the élats of this action

accrued and accruinﬁVincurred by the

Plaintiff, includiﬁﬂ_the costs of sale of

said real property;’

Second:

In payment of the jmﬂgment rendered herein

in favor of the Pli%htiff.
The surplus from said sale, iﬁ?any, shall be deposited with the
Clerk of the Court to await fﬁfﬁher Order of the Court,

IT IS FURTHER CRDERED, ADJUDGED, AND DECREED that from

and after the sale of the abq:fidescribed real property, under

and by virtue of this judgme .'Qnd decree, all of the Defendants

and all persons'claiming under them since the filing of the

Complaint, be and they are fé{1var barred and foreclosed of any

right, title, interest or claim in or to the subject real

property or any part thereof;ir

& J
. UNITED STATES DISTRICT JUDGE




APPROVED:

TONY M.
United

A351stant Unlted States Attorﬂey

Judgment of Foreclosure :
Civil Action No., 89-C-250-E




IN THE UNITED STATES

S -DISTRICT COURT FOR THE
NORTHERN DIST

CT OF OKLAHOMA

AUGT 1989

JGd:C.SMmr Clerk
'S DISTRICT COUP

HERMAN GIVENS AND LENA GIVENS,
Plaintiffs,
Vs, No. 88-C-647-C

GENERAL AMERICAN LIFE INSURANCE.
COMPANY, -

Defendant.

)
)
)
)
)
)
)
)
)
)

IT IS HEREBY ORDERED, ADJ&@GED AND DECREED that the above-
referenced action is hereby disﬁissed, with prejudice, with each

party to bear its own costs.

(Signed) H. Dale Cook

in ed States District Court Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

UNITED AIR LEASING CORP., b//
No. 89-C-054-C

FILED
RUGL 1989

Jaclk C. Silver, Clark
'S, DISTRICT COUR™

Plaintiff,

vsS.

ROSENBALM AVIATION, INC.,

Defendant.

ORD
The parties hereto, h@#ﬁﬁg stipulated to the entry of this
QOrder, as evidenced by the sig&#fures of their respective attorneys
of record; the Court being inﬁ&%med that the parties have settled
this matter; . ?
IT IS HEREBY ORDERED,Eﬁat this lawsuit be dismissed with

prejudice and without costs.

A : C“
DATED this / day:qf Luﬁﬁf' , 1989,
S b

United STates District Judge

PULAT I ON
The parties hereto tﬁ;lugh their respective undersigned
attorneys, hereby stipulate ta-’ntty of this Order.

L, ESTILL, HARDWICK, GABLE
OLDEN & NELSON, P.C.

,n : Py ,
Gl THM st
Richard T. McGonigl¥e OBA #11675
James J. Proszek OBZ #10443
ttorneys for Plaintiff
100 Bank of Oklahoma Tower
One Williams Center

“Tulsa, OK 74172

(918) 588-2700




66l6n

ES, GIVENS, GOTCHER, BOGAN
& HILBORN

M s

2 pQ,W
ﬂ;@k R. Givens,/ OBA #3395
Mithael T. Keester OBA #10869
Attorneys for Defendant

3800 First Naticnal Tower
Tulsa, OK 74103
{918) 581-8200

brmén C. Ankers
Of Counsel for Defendant
2290 First National Building
- Detroit, MI 48226
"+ (313) 256-7525




TES DISTRICT COURT FOR THE

$ITRICT OF OKLAHOMA l_; I L E D
| AUGT 1989

Jack C. Silver, Clerk
'S, DISTRICT COUR™

IN . _.£ UNITED
NORTHERN

UNITED STATES OF AMERICA,
Plaintiff

T Nt N S W S

ELROY R. FORBES,
580055330
CIVIL NO. 89-C-585 C

Defendanﬁ

CONSENT JUDGMENT

A it ﬁ-(-— .
7
i

This matter coming on_j'afore this Court this / day of

)eing informed in the premises and it

(Leca , 1989, and the Court

States of America, have and reco? r judgment against the Defendant, ELROY

R. FORBES, in the principal sum - $2312.00, plus pre-judgment interest and
administrative costs, if any, a rovided by Section 3115 of Title 38,
United States Code, together with service of process costs of $11.00.
@gal rate of ) 7.°%, will accrue from

nd continue until this judgment is fully

satisfied.

'y o o
DATED this / 8 day of . é&dl-“_ -, 1989,

(Stenedy M. Dale Cook

U.S. DISTRICT JUDGE
NORTHERN DISTRICT OF OKLAHOMA
HERBERT N. STANDEVEN

District Counsel
Veterans Administratiop
Counsel for Plaintif.

AGREED:{/ ,/&izﬁijfggnft-;

AGREED By: ey v ' A :
LTSA &, KtEtorn ELROY R, FORBES

CERTIF)
This is to certify that on.
a true and correct copy of the for going was mailed posta prepaid thereon
36,7

to: ELROY R. FORBES, 6817 S. Trenten, #1513, 32?§2¢’0K
s
_ rT

E OF MAILING
e day of ,» 1989,

rd
SA A. SETTLE, VA Attorney



